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FOREWORD

Due to increasing resource constraints, many states are
seeking nore efficient and econom cal ways to organi ze and
operate their hunman service prograns. During 1981, the
monunent al task of acconplishing such cost-cutting reforns
has been conplicated by the efforts of the Reagan Adm ni s-
tration to reduce the federal governnent's role in financing
heal t h, educati on, housing and social welfare prograns.

Earlier this year, Congress, at the urging of the Reagan
Adm ni stration, enacted a sweepi ng package of |egislative
and budget ary changes whi ch mandate reductions in federal
donmestic expenditures totalling $130 billion over the next
three years. This neasure, called the Omibus Budget Recon-
ciliation Act of 1981 (P.L. 97-35), al so del egates increased
responsibility to the states, by authorizing a series of

ni ne federal -state block grant prograns and trimrng eligi-
bility and benefits under npbst nmjor social entitlement
programs, such as Social Security, Medicare, Medicaid, Food
St anps and unenpl oynent conpensati on.

Generally, the enactnent of the reconciliation |egislation--
conbined with the President's subsequent call for further
cuts in FY 1982, 1983 and 1984 spendi ng--has created an era
of uncertainty in state capitals and a sense of inpending
doom upon many service providers. However, in the m dst of
this gloony fiscal outlook, there is one feature of P.L. 97-
35 which potentially could be of assistance to states
interested in devel oping nore cost-effective nethods of ser-
ving needy elderly and di sabl ed persons--i.e., the so-called
hone and comrunity-based care wai ver authority.

Section 2176 of the 1981 Reconciliation Act adds a new pro-
vision to Title XIX of the Social Security Act (Section
1915(c)), granting the Secretary of Health and Human Servi ces
authority to waive existing statutory requirenents in order to
permt states to finance through the federal-state Mdicaid
program non-institutional services for elderly and disabl ed
persons who otherwi se would require care in Title Xl X-certified
institutions. The principal purpose of this report is to offer
state nmental retardation officials and other interested parties
a practical guide to federal policies governing the new hone
and conmuni ty-based care wai ver authority and to explain the
steps necessary to prepare a sound wai ver request.

The report explores the neaning and applications of Section

1915(c) in terns of: (a) its basic, underlying rationale and
| egi slative history; (b) statutory and regulatory conditions
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for approval of a state's waiver request; (c) beneficiary
eligibility criteria; (d) definitions of reinbursable ser-
vices; and (e) other statutory and regul atory requirenments
(see Chapters I-V). A copy of the actual provisions of
Section 1915(c) and the inplenenting regulations, published
by the Departnent of Health and Human Servi ces on Cctober 1,

1981, are included in the appendi ces (see Appendices A and
B) .

Suggested issues that state officials m ght consider in
drafting a request for a Section 1915 (c) waiver are raided in

each of the substantive chapters (see Chapters I1-V). Chapter
VI contains two hypothetical exanples of waiver requests.
These sanpl e cases were developed primarily to illustrate the

many factors a state nmust consider in calculating the
conparative average per capita costs of providing long term
care services, as required under HHS regul ations. A draft
version of this chapter was informally reviewed by the staff of
HCFA' s Bureau of Program Policy and subsequently revised to
take their conmments into account. However,, readers should
recogni ze that the authors are solely responsible for the
contents of this, as well as other, chapters of the report.

Finally, the closing chapter analyzes the result of a pre-
limnary survey of state nental retardation directors, con-
ducted by the NASMRPD staff. The aimof this survey was to
determ ne the nunber of states planning to submt Section
1915 (c) waiver requests, the extent to which services to
nentally retarded and ot her devel opnentally disabled clients
w Il be included in such requests, and the types of services
whi ch each state plans to provide under its waiver program

This publication represents the third in the Association's
speci al Federal Funding Inquiry series. The general aimof these
reports is to explore, in detail, new and energi ng federal

assi stance progranms and policies as they inpact on disabl ed
citizens. Previous issues in the 1981 series include: Status of

t he Reagan Budget Proposals: An Interim Analysis of the
Inplications for Developnentally Disabled Gtizens (June, 1981);
and Congressional Action on the Reagan Budget Proposal s (August,
1981) . *

The manuscript for this report was prepared by the undersigned,
wi th consi derabl e help from Stephani e Mensh and Karen Percy of
the Association's staff. It is our fervent hope that responsible
state officials will find the report's contents of assistance as
t hey undertake the task of preparing home and conmunity-based
care wai ver requests.

Robert M Gettings
Executi ve Director

Decenber 1, 1981

* Copi es avail abl e upon request, by witing NASMRPD, 2001 Jeff
Davis H ghway, Arlington, Virginia 22202 ($5.00 per copy; $4.00
for orders of 10 or nore copies). All orders totalling $15.00
or | ess nust be prepaid.



Chapter |

BASI C RATI ONALE UNDERLYING THE WAIVER AUTHORI TY

The Dilemma of Long Term Care Services

In recent years federal and state policy nakers have expressed
growi ng concern about the burgeoni ng public costs of providing
long termcare services to elderly and disabled citizens.
Several converging forces have | ed many astute observers to
predict that services to chronically disabled persons wll
soon energe as a public policy crisis of epic proportions.
Among these forces are:

e« the rapid growth in the percentage of the total popul a-
tion over 65 years of age. In 1900, three mllion
Americans were in the 6 5-3nd-over age group, or about
four percent of the total population. By 1980, 25
mllion people were 6 5 and older, or 11 percent of the
total population. And, by the year 20 30, denpgraphers
predict 34 mllion people—or one in every eight
Anericans—wi || be 65 or older. The growh rate anong
the so-called "old-old" population (i.e., over 80) is
expected to be even nore precipitous—Aore than doubling
over the next fifty years.! These figures would be of
only passing academ c interest, except that past studies
and surveys have denpnstrated a consistent correlation
bet ween age and the incidence of physical and nental
disabilities; thus, the already escal ati ng demand for
|l ong term care services can be expected to continue, and
even accelerate, in the decades ahead.

« alterations in famly structures have led to increased
reliance on formal service organizations to provide |ong
term services. The increased divorce rate, the
declining birth rate, the growi ng nunber of narried
wormen in the work force, the growth in single parent
househol ds, the escal ati ng nunber of four and even five
generation famlies have conbined to underm ne society's
past reliance on the nuclear famly as the excl usive
caregi ver for elderly and disabled relatives. G ven
t hese trends conbined with the i nexorabl e denographic
realities discussed above, it now appears certain that
the percentage of elderly and disabled citizens who are
reliant on formal service networks will continue to grow
in the years ahead.

Nat i onal Conference of Social Wl fare, Long Term Care: In
Search of Solutions (NCSW Washington, D.C., 1981).




« the spiraling increase in the cost of providing |ong
termcare, conbined with growing reliance on governnent
to pay for such servcies. Total nursing hone expendi -
tures rose from$1.3 billion in 1965 to nearly $17.9
billion in 1979. O this anount, government (primarily
t hrough the federal-state Medicaid program paid for 56.7
percent of the cost, while private payments made up 4 3.2
percent of total outlays. The growi ng dependence on
government aid is illustrated by the fact that, while the
total cost of nursing home services rose by 280 percent
bet ween 1970 and 1979, public expenditures, over this sane
period, increased by 34 3 percent. Assum ng the
continuation of current policies, it has been estimted
that total nursing home costs will reach $76 billion by
the year 1990.°3

« the overreliance on institutions as a mechanism for

delivering long termca""e services to elderly and*
di sabl ed persons. The Congressional Budget Office has
estimated that over 90 percent of all public dollars
expended on long termcare services are obligated for
nursing home care;* and yet, there are at |east as many
persons outside of nursing homes who require extensive
assi stance in basic daily living skills (some

woul d suggest two or three tinmes as many) as currently

reside in nursing homes.? Another frequently cited benchmark of the

"institutional bias" built into governnent assistance
programs is that |ess than one percent of all Medicaid
payments are obligated for home health services, even
t hough Medi caid dollars make up over 87 percent of al
public expenditures for long termcare services.

Despite the growi ng recognition of the nature and the scope of
the problems posed by |long termcare services for the elderly
and di sabl ed, public policymkers have been reluctant, thus
far, to take any concerted action to solve these problenms. Two
primary reasons can be cited for this inaction. First, the
potential public costs of a reasonably conprehensive reform
strategy, by nobst estimtes, would be astronom cal

U.S. Departnent of Health and Human Services, Health Care
Fi nanci ng Adm ni stration, Long Term Care: Background and
Future Directions (HHS: Washington, D.C.), January, 1981.

Op. cit., National Conference of Social Wl fare.
4
U. S. Congress, Congressional Budget Office, Long Term

Care for the Elderly and Disabled (U S. Governnment Printing
O fice: Washington, D.C.), February, 1977.



For exanple, in a study conducted in 1976, the Congressi onal
Budget O fice estinated that, if the governnment were to under-
wite a systemof long termcare insurance and elimnate
financial need as a basis for eligibility (i.e., use the sane
soci al insurance principle underlying the Social Security
system), total public costs for such services would ball oon
from$5.8 billion in FY 1975 to between $28 to $50 billion by

FY 1985. Furt hernore, the study concl uded that even rel a-
tively nodest, increnental |iberalizations in existing govern-
nment benefits would add billions of dollars to federal and

state costs. Wien you add such m nd-boggling fiscal pro-
jections to the other, nore imedi ate pressures on the public
pur se—ost notably deferred mlitary outlays, the chronic
doubl e-digit inflation in the acute health care sector and
continuing instability in the Social Security trust funds--it
is not surprising that long termcare reform generally has
been assigned a |lower priority in Washi ngton.

Second, despite nunerous studies over the past few years,
there is little firmbasis for predicting how present and
potential consuners of long termcare services (and their
responsible relatives) mght respond to new governnment initia-
tives in this area. Gven estimates that up to seventy
percent of long termservices are currently provided through
the famly and other infornmal caregivers, governnent officials
worry that expanded public benefits--especially in the form
of home- based services--m ght have the effect of inducing nore
famlies to relinquish their role as caregiver in favor of
publicly-funded services. They point to the experience of
addi ng hone health benefits under Medicare and Medicaid in the
early 1970's—a nove which, in retrospective, seens to have
done little to danpen the denmand for nursing hone placenents,
but, rather, has made public funding available to a new
segnent of the LTC population. Furthernore, the studies of
consuner behavi or whi ch have been conpl eted have | ed HCFA
officials to conclude that "...broader coverage of in-hone and
comruni ty-based benefits would largely go to a new popul ati on
rat her than substituting for nore expensive nursing hone
care".6 O course, this does not nean that such expanded
coverage is a socially undesirable policy direction, sinmply
that any rationale for such action nust take into account a
nore conpl ex set of cost and benefit variables than sonetines
i's suggested by advocates of hone and community- based

servi ces.

EDp. cit., U.S. Congress, Congressional Budget Office.

6u.s. Department of Health and Human Services, Health Care
Financing Administration, Long Term Care: Background and
Future Directions (HHS: Washington, D.C.), January, 1981.
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The Rel ationship of Mental Retardation Services to the
Overall Long Term Care Crisis

Mental ly retarded and ot her persons who are appropriately
identified as devel opnmental ly di sabl ed* should be viewed as
an identifiable sub-set of the overall target population in
need of long termcare services. As such, they have nany
simlarities to other segnents of the LTC popul ati on,
including the need for an individually tailored package of
heal th and social services of indefinite duration

Yet, despite notable efforts in recent years to bridge the
overl appi ng service networks which address the needs of
distinctive LTC subpopul ations and build a framework for a
nati onal long termcare policy, policymakers in Washi ngton
and state capitals have tended to treat the term"long term
care" as though it were synononmous with care services for
frail elderly persons. Considering the fact that npst recent
disability surveys have reported that well over half of al
Americans with severe, chronic disabilities are 55 years of
age or older, it is not surprising that long termcare shoul d
be so cl osely

For purposes of this discussion, the term "devel opnent al

disability" will be used as that termis defined in Section 102
(7) of the federal Devel opnental Disabilities Assistance and
Bill of Rights Act—+.e., "...a severe and chronic disability

of a person which—A) is attributable to a nental or physical
i npai rment or conbination of nmental and physical inpairments;
(B) is manifested before the person attains age twenty-two; (O
is likely to continue indefinitely; (D) results in substantial
functional limtations in three or nore of the foll owi ng areas
of major life activity: (i) self-care, (ii) receptive and
expressive |language, (iii) learning, (iv) nmobility, (v) self-
direction, (vi) capacity for independent living, and (vii)
econom ¢ self-sufficiency; and (E) reflects the person's need
for a conbination and sequence of special, interdisciplinary,
or generic care, treatnment, or other services which are of
lifelong or extended duration and are individually planned and
coordi nated. "

The reader should be aware of the fact that a significant pro-
portion of persons afflicted with etiological conditions
associ ated with the term devel opermmtal disability (i.e., nmental
retardation, cerebral palsy, epilepsy, autism etc.) have
relatively mld forms of the disability and, thus, do not neet
the criteria outlined in the definition above. The focus of
this paper is on that portion of the popul ation (variously
estimated at between 2 and 3 mllion children and adults) who
do neet the statutory definition and, thus, are in need of
long termcare services of various types.



identified with the elderly. Furthernore, to the extent

that the functional needs of elderly and non-elderly dis-
abl ed persons are simlar, the practical inplications of

age variations, in terns of shaping public policy, nay be
slight.

In the real world, however, there are significant differ-
ences, as well as simlarities, between various subgroups
within the overall LTC popul ation. For exanple, devel op-
nentally disabl ed persons differ fromthe frail elderly
in the follow ng significant ways:

t he devel opnental ly disabl ed individual generally
requires an array of services over his or her
entire lifespan, in contrast to just during adult
hood or, in the case of the elderly, during the
wani ng years of life;

t he devel opnental |y di sabl ed person needs a changi ng
constellation of services during different stages
of his or her life, in contrast to the elderly
person or an individual disabled during adulthood,
who typically requires a gradually increasing
intensity of care;

due to the early onset of disability, the devel op-
mentally disabled individual is nmuch less |ikely
than elderly or other chronically disabled persons to
have residual life skills which help to conpensate
for his or her inpairnents;

progranms for the devel opnental |y di sabl ed generally
are oriented toward habilitation, growh and acqui si
tion of skills, in contrast to rehabilitation or
prevention of deterioration; and

specialized services early in life, such as infant
stinmul ation, education, corrective surgery/therapy
and pre-vocational and vocational training, are
vital to devel opnmentally disabled persons, in con
trast to elderly and chronically disabled individuals
who need nedi cal care and social-recreational ser
vices primarily later in life.

Each of these differences carries with it significant inpli-
cations for how services should be organi zed and del i vered.
An effective national long termcare policy—as it is
reflected in federal and state | aws—nAust be sufficiently
flexible to allow state and | ocal adm nistrators and
service providers to take these differences into account 'in
nmeeting the service needs of this particular segment of the
LTC popul ati on.



Recent Long Term Care Legi sl ation in Congress

Over the past ten years, literally hundreds of bills have
been introduced in Congress to nodify various aspects of
federal |aw governing long termcare for the elderly and

di sabl ed. The principal intent of many of these neasures
was to |liberalize home health benefits for elderly persons.
O hers proposed nore sweeping reforns of Medicare, Medicaid,
soci al services, SSI and housing policy, usually with the
ai m of encouraging disabled elderly individuals to |ive at
hone or in other non-nedical, sheltered care settings.

This is not the appropriate place to analyze the contents
of relevant long termcare |egislation that has been intro-
duced and consi dered by Congress over the past ten years.
Suffice to say, for present purposes, that: (1) the basic
thrust of nost such bills was to assist in preventing the
pl acenent of needy, disabled persons in nursing hones and
other institutional settings, wherever possible; and (2)
with rare exceptions, the target popul ation for such |egis-
lation was limted to frail elderly individuals. The
reasons cited for the proposed changes in federal policy
general ly involved either the potential cost-savings

associ ated with hone care and other fornms of non-institu-
tional services or the humani stic and programmati c benefits
of allow ng people to |live independently, outside a 24-hour
care setting.

Consi deration of Long Term Care Policy in the Context of
the 1981 Reconciliation Bill

The efforts of President Reagan to control the growh in
federal health care outlays, as part of his overall plan to
restrict federal donestic expenditures, forned the general
policical context in which long termcare policies were
considered during the first session of the 97th Congress.
The new Admi nistration's plans for limting future Medicare
and Medi cai d expenditures were first announced by the
President in a televised address to the Nation on February
18, 1981. Later, the White House provi ded detail ed
proposals in its March 10 budget revision and in a draft
bill submtted to Congress on May 18.

1. The Reagan Plan. The Admi nistration's draft bill,
entitled "The Health Care Financi ng Adnendnents of
1981", proposed the follow ng basic changes in federa
policy: (a) restricting future Medicaid outlays by
i nposing a ceiling, or cap, on federal expenditures,
effective July 1, 1981 (i.e., limted in FY 1982 to
five percent above estinmated FY 1981 outlays and by a
cost-of-living deflator thereafter); (b) granting the
states increased flexibility in determ ning howto
utilize federal Title XIX dollars; and (c) authori zing
several cost saving changes in the Medicare program




One aspect of the Admnistration's plan to allow the
states greater flexibility included a provision to
permt states to cover certain non-nedical services
for Title Xl X eligible individuals who ot herw se
woul d require institutional care in a Mdicaid-
certified facility. Under this proposal, the
Secretary of Health and Human Servi ces woul d have
been enpowered to define the types of "personal care
servi ces" reinbursable under Title XIX, if a state
el ected to include optional coverage for such
services in its Medicaid plan. The only statutory
restrictions on the Secretary authority, as proposed,
was that such paynments could not include the cost of
room and board and woul d have to be made pursuant to
an individualized plan of care.

The intent of this provision was to encourage states to

devel op | ess costly non-institutional living and
progranm ng alternatives to large institutions for poor
mentally retarded, nmentally ill and elderly clients.

The actual | anguage of the draft bill did not define the
preci se range of services that would be reinbursabl e,
but, instead, left this decision to the discretion of
the Secretary, However, correspondence between HHS and
OMB officials during the devel op- nment of the

Admi nistration's |egislative package nade it clear that
this provision was designed to pernt states the option
of funding such services as case nmanagenent, sheltered
living, and other habilitative and rehabilitative
services, when it could be shown that such arrangenents
woul d be | ess costly than placing clients in Title X X-
certified institutions.

The inportant point to keep in raind is that the pro-
posal to allow Title Xl X rei nbursenent for non-
institutional services was included in the Adm nistra-
tion's bill, not because OVB and HHS officials believed
t hat hone and/or community-based services are nore
humane and effective, but primary as a nechanismto
hel p states curb future increases in Medicaid costs. It
is also critical to recognize that this provision was
closely tied to the Adm nistration's proposal to cap
federal Medicaid outlays, since if a ceiling were

i nposed on federal Title Xl X expenditures, the onus of
any future cost overruns due to the coverage of non-
institutional services would rest squarely with the

st at es.

Senate Action. Even before the Administration's bil
was forwarded to Congress, the Senate Finance Committee
had conpleted its mark-up of amendnents to prograns
under its jurisdiction, for inclusion in the omi bus




reconciliation bill (S. 1377). 1In the area of

Medi caid policy, the Republican-controlled Commttee
generally followed the Adm nistration's recomenda-
tions, with sone nodifications. Mre specifically,
the Committee agreed to inpose a cap on federa

Medi caid outlays in FY 1982, although it set a sone-
what nore generous inflation factor (i.e., 9% nstead
of 5% for FY 1982. To offset the dollar savings | ost
as a result of the higher inflation factor, Commttee
nmenbers proposed that the federal matching floor be

| owered from5 0 percent to 40 percent, thus reducing
the dollar entitlenents of twelve states and the
District of Col unbia.

The Finance Committee also agreed to the Administration's
proposal allow ng states the option of receiving federal
rei mbursenent for "personal care services". However,

rat her than delegating authority to the Secretary to
approve such services as an additional, optional elenent
of a state's Medicaid plan (as proposed by the

Adm nistration), the Commttee's bill would have
enmpowered the Secretary to approve waivers pernitting
states to include such an optional service inits plan.

In addition to the exclusion agai nst paynents for room
and board and the requirenent for individual plans, the
Fi nance Comm ttee made approval of a waiver conditiona
upon the submttal of satisfactory assurances that
necessary safeguards woul d be taken by the state to
protect the health and welfare of Medicaid clients
participating in such non-institutional services. The
specific types of services reinbursable under the rubric
of "personal care and ot her services" also were enuner -
ated in the Commttee's bill, including case nanagenent,
supervised living, honme services, rehabilitation, and
"any ot her non-nedical services (other than room and
board) approved by the Secretary, which are provided
pursuant to a plan of care to an individual who is
nmentally ill, mentally retarded, or otherw se at risk of
being institutionalized..."

The explicit recognition in the Senate's bill that states
woul d be entitled to claimfederal financial
participation for non-nedical services provided to non-
el derly, Medicaid recipients (including nentally ill and
nentally retarded persons), who were at-risk of
institutionalization, marked an i nportant departure in the
Congr essi onal debate over federal long termcare policy,
al though this possibility was certainly inplicit in the
di scussions | eading up to the devel opnment of the

Adm nistration's bill. As noted earlier, nobst past
attenpts to authorize Medicaid rei nmbursenment for non-
institutional services had focused excl usively on
services to eligible elderly clients.

8



House Action. Wile the Senate Finance Conmittee
reached a consensus on its version of the Mdicaid
reconciliation anendnents in early May, the counterpart
unit in the House—the Conmittee on Energy and

Conmer ce—eventual |y reached an i npasse, after weeks of
internal debate. The deadl ock was finally broken when
t he House Budget Committee agreed to floor votes on
both the minority and majority versions of the
Committee's reconciliation anendnents. As a result of
sone conplex parlinmentary nmaneuvering, the Republican

| eadership eventually decided not to bring the mnority
substitute package up for a vote and, therefore, the
maj ority amendnents eventual |y prevail ed.

In the area of Medicaid, the differences between the
package of amendnments supported by the Committee's
Denmocratic najority and the alternative backed by the
Republican mnority (plus several conservative
Denmocrats) was quite striking. The nost significant
difference was that the Denocratic version rejected the
Adnmi ni stration-proposed cap on federal Medicaid
paynents, substituting in its place a series of
.across-the-board reductions in federal Title Xl X pay-
nents to the states; by contrast, the Republican
version included a cap on future Medicaid outl ays.

The Medi cai d anmendnents eventually built into the
House- passed version of the reconciliation neasure
(H R 3982) also included a nodified version of a bill
to authorize Medicaid paynments for certain hone and
communi ty- based services. This provision of H R 3982
was based on a bill initially introduced by
Representatives Henry Waxman (D-CA) and Cl aude Pepper
(D-FL) in 1979. Under the provisions of the nodified
Waxnman- Pepper | anguage, states woul d have been per-
mtted to cover hone and comruni ty-based care under
their Medicaid program (as an optional service), if

t hey prepared and recei ved HHS approval for a comrunity
care plan. Under the plan, states would have been
required to provi de conprehensive, individualized
assessnents of all persons eligible or applying for
Medi cai d coverage in skilled nursing and internedi ate
care facilities. The purpose of this plan was to
determ ne whet her recipients needed a | evel of care
conparable to that provided in a SNF or an | CF setting.
After Qctober 1, 1982, states would have to provide
assurances that no elderly or disabled

* For additional details, see Congressional Action on the
Reagan Budget Proposals (see full citation on p. v.)



person would be admitted to a SNF, I CF or |ICF/ MR

facility unl ess such a conprehensi ve assessnent
had been conpl et ed.

In addition, under the House bill, states with approved
community care plans woul d have been permtted to bil
Medicaid for the followi ng types of services: nursing
care, hone health aides, personal care, nedica

suppl i es and equi pnent, physical and occupati ona

t herapy, speech pathol ogy and audi ol ogy, honenaker
services, adult day care, respite care, case nmanagenent
and such other services as would assist elderly and
handi capped persons to remain in the community. The
House Conmittee on Energy and Comrerce made clear in
its acconpanying report that it intended the term"adult
day services" to enconpass habilitative services for
mental ly retarded and ot her devel opnental ly di sabl ed
per sons.

Li ke the Senate bill, the House passed version of H R
3982 woul d have required that individual care plans be
devel oped for each recipient of Medicaid-funded hone
and conmunity care services. The House | anguage,
however, added several provisos not included in the
Senat e neasure, including requirenments that: (a)
potential recipients of non-institutional services be
informed of the feasible service alternatives and given
a choice between institutional and comrunity-based care
nodal ities; (b) states be required to establish m ni nrum
and nmaxi mum rei mbur senent rates for home and comrunity-
based services; (c) states be obligated to subnit
informati on on the operation of Medicai d-rei nbursabl e,
non-institutional services, in accordance with a uniform
data collection plan promul gated by HHS;, (d) the
Secretary be permtted to approve, upon the request of
a state, a one tinme, three year wai ver of the statutory
provision that all Medicaid services be provided on a
statewi de basis; and (e) state expenditures for
institutional and non-institutional services under its
community care plan not exceed the amount the state

ot herwi se woul d have expended on all long termcare
services through its Medicaid program

Al t hough the House Conmittee's stated rationale for

aut hori zi ng Medi caid paynents for home and comrunity-
based services evidenced a genui ne concern about the
undesirabl e soci al consequences of unnecessary or pre-
mature institutionalization, the potential cost savings
associ ated with such non-institutional services were
also a notivating factor. Once the Commttee's
majority nmenbers agreed not to i npose a cap on Medicaid
expendi tures, they had to find alternative nethods of

10



achieving the $1 billion savings target nmandated
under the reconciliation instructions in the First
Concurrent Budget Resolution for FY 1982.* The main
device for achieving this objective was the across-

t he- board paynent reductions nentioned above (3% in FY
1982; 2% in FY 1983 and 1% in FY 1984). But a variety
of ot her changes al so were nade in Medicaid policy,
with the intent of hel ping states control the

escal ating costs of Medicaid services. The inclusion
of the hone and community-based care option was one
of these changes.

Conference Conmittee Action. The final, conproni se
version of the hone and comrunity-based care pro-

vi sion, hammered out by a joint House-Senate con-
ference commttee in late July, represents a bl ending
of the | anguage of the House and Senat e- passed
versions of the reconciliation bill. This final

| anguage is contained in the Omi bus Budget Recon-
ciliation Act of 1981 (P.L. 97-35), as signed into

| aw by President Reagan on August 13.

Section 2176 of P.L. 97-35 adds a new Section 1915(c)
to Title XIX of the Social Security Act (see
Appendi x A for the actual statutory |anguage),

aut hori zing the Secretary of HHS to wai ve federal
requi renents necessary to enable states to cover,
under their Medicaid plans, personal care and ot her -
servi ces (excluding roomand board costs) for

i ndi vi dual s who, wi thout such services, would require
institutional care in a Title XI X-certified facility.
In order to qualify for such a waiver, a state nust:

« determne that eligible individuals would
otherwise require care in a Title Xl X-aertified
skilled nursing or internediate care facility.
I n an explanatory statenent acconpanying the
bill, the conferees nade it clear that such a
determ nation nust involve nore than a
physician certification of eligibility for
nursing hone care; all related nedical and
non- nedi cal factors bearing on the individual's
need for institutionalization nmust be taken
I nto account.

*

For

further

An Interim Analysis of the Inplications for Devel opnental ly
Di sabled Citizens (for a full citation see p. v).

details see Status of the Reagan Budget Proposals
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® establish that -it is reasonable to furnish
eligible individuals with such alternative
services, in accordance with an individ-
ualized, witten plan of care. The con-
ferees stressed that the selection of the
nost appropriate long termcare service
option should be based on an eval uati on of
the individual's needs, as well as the
i ndividual's own preference, rather than
short -term cost consi derations.

e provide for the devel opnent of individuals
witten care plans on each person receiving
alternative services covered by the waiver
determ ne that the alternative services
provi ded to such Medicaid-eligible persons does
not result in average per capita expenditures
i n excess of those which woul d have been
incurred if the affected individuals were
institutionalized. |In addition to the cost of
| CF or SNF care, the conferees noted, a state
should include in its calculations the cost of
any additional physician visits,
hospitalization, prescription drugs, etc. which
are separately billed to Medi caid.

In requesting a waiver, a state nay include the foll ow
ing types of alternative services for Title Xl X-
eligible persons who are at-risk of institutionaliza-
tion: case managenent services, honemaker/hone health
ai de services, personal care services, adult day
health, habilitation services, respite care and
"...such other services requested by the State as the
Secretary nay approve." Traditional health and nedi cal
services also may be furnished on behal f of such

i ndi viduals, including nursing care, medical supplies
and equi prent, physical and occupational therapy and
speech pat hol ogy and audi ol ogy.

A state is pernmtted, under the ternms of the new

wai ver provision, to establish linmts on the anount,
scope and duration of services rendered to eligible

i ndi viduals. However, in order to provide an appro-
priate m x of services tailored to the individual needs
of participating clients, the conferees pointed out,
"...it mght be inadvisable to set definitive limts on
each service, since the witten plan of care delineates
t he nunber and frequency of services... The conferees

al so noted that "...the State may establish a per
capita ceiling on the total cost of each client's
care."
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The Secretary may approve a wai ver under this new
section of the Act for an initial period of three
years and, upon request of the state, extend the
wai ver for additional three year periods, unless
he finds that the state has not lived up to its
assur ances.

The ot her substantive differences between the House
and Senate versions of the conmunity care anendnments
were resolved in the foll ow ng nanner:

e As noted above, the House bill would have
prohi bited the Secretary from approving
conmmunity care coverage unless a state
provi ded assurances that such services
woul d not result in increased aggregate.
expenditures for long termcare ser
vices. The conference substitute
specifies that the average per diem
cost of community-based care to partici -
pating clients nay not exceed the cost of
providing institutional care to these
same i ndivi dual s.

e The House bill, unlike the Senate ver
sion, would have permtted the Secretary
to include roomand board as an al |l owabl e
cost under its community care plan. The
conference substitute follows the Senate
| anguage by excl udi ng room and board as a
rei nbursabl e el enent of service.

» The conference substitute includes a Senate
anendnent which stipul ates that the Secre
tary can grant a conmunity care waiver only
if a state provides assurances that necessary
st eps have been taken to safeguard the health
and wel fare of participating clients. The
states al so nust agree to maintain and nake
avail able to the Secretary appropriate
financial records docunenting the cost of
rendering such services.

e The House bill would have required that federal
rei mbursenment for |ICF and SNF services be
wi t hdrawn, effective Cctober 1, 1982, on be
hal f of all individuals who had not received
a conprehensive assessnent of their need for
long terminstitutional care prior to adm s-
sion, except in urgent circunstances specified
by the Secretary. The conferees dropped this
provision fromthe final bill.
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e The conference | anguage includes a House
provi sion which allows the Secretary to grant a
wai ver of the statew deness require- ment, in
approving a conmunity care waiver. No statutory
limtation, however, was placed on the | ength of
time such a waiver could be in effect.

Adnmi ni strative | npl enentati on

Less than two nonths after the ommi bus reconciliation bil
was signed into |law the Departnent of Health and Hunman
Services, through its Health Care Financing Adm n-
istration, issued interimfinal regulations inplenenting

t he new hone and conmuni ty-based care waiver authority.
Departnental officials decided to forego the usual process
of pronul gating proposed rules in this instance, since the
applicable section of the aw was i medi ately effective
and, therefore, further delays in issuing final regulations
"“...would be contrary to the public interest."

Thus, the regul ations, as published in the Federal Register
on Cctober 1, have an imedi ate effective date. However, the
preanble to the October 1 rules (see Appendi x B) does

indicate that the Departnment will consider any coments on
these regulations that are nailed prior to Decenber 30, 1981
and, if necessary, revisions will be nade at a |ater date

HCFA officials enphasized, in the preanble to the rules, that
states will be given broad latitude in defining services and
establishing standards and eligibility criteria under the new
home and communi ty-based care waiver program The agency's
general aimin preparing these rules was to "...give the
states the maxi mum opportunity for innovation in furnishing
non-institutional services... with a mninum of Federal

regul ations."” The rules, therefore, attenpt to provide basic
paraneters, instead of detailed service delivery

requi renents, as has been the Departnent's practice in the
past. The acceptability of a state's waiver request will be
eval uated by HCFA officials using "...the statutory

requi renments rather than against a detailed additional set of
Federal guidelines or criteria."

HCFA has promi sed to provi de states with technical assis-
tance in both the fornmulation of the waiver application and
t he devel opnent of new community services; but, federa
officials stress that all choices regarding the types and
extent of non-institutional services, as well as the nmanner
in which they are organi zed and delivered, will be left to
t he discretion of the requesting state.

The followi ng four chapters of this report will reviewthe
detail ed requi renents governi ng home and conmuni ty- based
wai ver requests, as reflected in Section 1915 (c) of the Act
and HHS' s inplenenting regulations. Chapter Il wll
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outline the basic assurances a state nust provide to
qualify for a waiver. Chapter IIl wll discuss the
general and specific conditions under which a state may
treat clients as eligible for non-institutional services
under a waiver, while Chapter IV will elaborate on the
types of non-institutional services potentially

rei mbursabl e under this authority. Finally, other
features of the waiver process will be considered in
Chapter V, including the format and contents of a
state's waiver request, HCFA s review process, and
subsequent federal nonitoring of the state's conpli ance
with its waiver assurances.
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Chapter 11

CONDI TI ONS FOR APPROVAL OF A WWAJ VER

In order to qualify for a hone and communi ty-based care

wai ver, a state nust submt an application to HCFA that neets
the statutory requirenents of Section 1915 (c¢). As indicated
in the preceding chapter, the October 1 rules inplenmenting
this new wai ver authority generally restate the requirenents
enunerated in the statute, with sone el aboration on the
Departnment's under standi ng of Congressional intent, but few

addi ti onal specifications regardi ng how such provisions are to
be carried out.

The main prerequisites for approval of a state's waiver
request are incorporated in a series of six statutory assur-
ances which each participating state nust provide to the
satisfaction of the Secretary. These assurances, contained in
Section 1915(c)(2) of the Act, include:

e the provision of safeguards to protect the health
and wel fare of clientss including adequat e standards
governi ng provider participation;

procedures and processes to assure financial account-

ability for funds expended on non-institutional services
provi ded under the waiver;

« provisions for evaluating the service needs of al

Medicaid eligible recipients who may qualify for non-
institutional services offered under the state 's waiver
programto deternmine if they otherwse are likely to
require care in a Title XIX-ceriified skilled nursing or
internmedi ate care facility;

e procedures for offering recipients (or their representa-
tives) a choice between institutional and non-institu-

tional services, if they are found eligible for hone and
conmuni ty-based servi ces;

e evidence that average per capita expenditures under the
wai ver will not exceed average per capita expenditures
i f the waiver were not granted; and

e the provision of information and data on the inpact of
the wai ver, including the types, anpunt and cost of

services provided and the health and wel fare of the
reci pi ents.
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Heal th and Wl f are Saf eguards

In the preanble to the Qctober 1 regul ations, HCFA

of ficials explained that the federal rules do not attenpt
to define the safeguards required to protect the health
and wel fare of participants in Title Xl X-funded, non-
institutional services or prescribe how such saf eguards
are to be developed. Instead, in keeping with the general
phi | osophy of the Reagan Admi nistration, HCFA took the
position that it is the state's responsibility to specify
whi ch saf equards are necessary, to define them specify
how they will be devel oped and i npl enented, and expl ain
how they satisfy the statutory requirenment. However, the

| aw does nandate that the state have "...adequate
standards for provider participation..." (Section 1915(c)
(2)(A)). In addition, if a state has |icensure or certi-

fication requirements governing any service covered by the
wai ver, or providers of such services, it nust assure HCFA
that these state standards will be net.

In fram ng nmeasures to protect the health, and wel fare of
beneficiaries participating in non-institutional services
provi ded under the waiver, state officials nmust decide:

1 What types of safeguards will be provided? In states
whi ch plan to include under their waiver prograns day-
tinme residential and support services which are

currently funded t hrough non-Medi caid sources, it is
guite possible that existing operating standards or
certification procedures include adequate safeguards
or can be nodified to acconplish this purpose.
Simlarly, a state may have net hods of nonitoring
the quality of services rendered through such pro-
grans which can be adopted, as is, or nodified in
order to satisfy this Section 1915(c) requirenent.

2. \Wiat specific standards governing provider partici
pation will be instituted? |If the state's request
contenpl ates the provision of several distinct types
of Title Xl X-reinbursable, non-institutional services
(e.qg., daytine habilitative services, case nanagenent,
respite care, etc.), then the state's witten proposa
shoul d indicate whether uniformor differential
participation criteria will be applied to various
types of services and/or classes of providers.

3. Wiat existing state licensure/certification standards
will apply to services provided under the waiver and
any individual s /agencies furnishing such services?
For exanple, should a state have |licensing standards
governing the provision of daytinme habilitative ser-
vices (including mnimmrequirenments for agency
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| i censure) and contenplate, under its waiver reguest,
seeki ng Medi caid rei nbursenment for such specialized
services to Title XI X-eligible retarded beneficiaries,
then it nust assure HCFA, in its witten proposal, that
such standards will be nmet by all |icensed provider
agenci es.

4. Howw Il the state's proposed neasures to protect the
health and wel fare of benefioiari.es be operationalized?
Whet her the health and welfare requirenents a state
intends to inplenent are incorporated in |licensing
standards, certification criteria or other adm nistra-
tive procedures, it will be necessary to indicate the
process through which such standards/criteria will be
nonitored to insure provider conpliance. |In other
words, state officials will have to spell out. the
nonitoring and enforcenent process that will be used.
Again, a state mght elect to apply existing processes
and procedures, assuning they offer adequate assurance
of provider conpliance.

Fi nanci al Accountability

The state al so nust assure HCFA that it will naintain, and
require providers to naintain, financial accountability for
funds expended under the waiver. It is the state's
responsibility to informthe Departnment how it will neet
this requirenent, as well as how it will assure that there
is an audit trail by which all state and federal funds can
be traced.

Anmong the questions a state nust consider in designing
procedures for maintaining accountability of funds are:

1. Wiat steps will be taken to assure adequate and. tinely
financial reporting by both state agencies and
| i censed/

certified private providers of non-institutional ser

vi ces under the waiver? Procedures for reporting and
nmonitoring fund expenditures nust be outlined in
sufficient detail to convince HCFA officials that there
wi Il be adequate financial control exercised by the
state and a clear audit trail

2. Bowwll the state insure that average per capita data
on the various types of non-institutional services
furni shed under the waiver are maintai ned and nade
avai lable to HHS and GAO? States with approved wai ver
programs will be required to supply such conparative
cost data to the Departnent (as well as GAO auditors)
and, therefore, nust specify in their initial proposal
how such data will be collected, analyzed and reported.
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| ndi vi dual Assessnents

Under the provisions of Section 1915 (c¢) (2) (B) of the Act,
participating states are required to eval uate each
potential recipient's need for SNF, ICF or I CF/ MR | evel of
care before certifying the individual as eligible to
participate in non-institutional services offered under
its waiver program |If the potential recipient currently
resides ina Title XIXlong termcare facility and hi s/ her
continued need for this |evel of care has been recertified
in accordance with Section 1903(g) of the Act, no further
assessnent of need is required, unless the state chooses
to do so. If, however, the potential applicant is not
currently residing in a Title XIX long termcare facility,
his or her eligibility for non-institutional services
under the waiver hinges on a determ nation that w thout
such services the beneficiary in question would require
care in a SNF, ICF or ICF/ MR facility. In conpleting such
eval uations the state nust use the SNF and I CF | evel of
care criteria contained in 42 CFR 440.40 and 440. 150,
respectively. At the option of the state, other nedical
and non-nedi cal factors also may be considered, if the
state regards themas relevant to reaching its determ na-
tion concerning the service needs of potential benefi-
ciaries .

As part of its waiver request, a state nust: (1) include a
copy of the witten assessnent instrunent that will be
used; (2) describe how assessnents will be perforned; and
(3) specify who has responsibility for conducting such
assessnents. In addition to describing the party or
parties responsible for performng the individualized
assessnents, the state nust outline the criteria that it
W ll use to evaluate and reeval uate the recipients' need
for SNF/1CF-1evel services and specify when such eval ua-
tions and reevaluations will be conducted. |In addition,
HCFA requires that the state naintain witten docunent a-
tion of all such evaluations and reeval uati ons, either
directly or through provider agencies.

In devel opi ng procedures for evaluating the eligibility of
potential recipients of non-institutional services under
its waiver program a state will have to consider

1. \What objective criteria and procedures wilt be used
to determ ne whether potential recipients of non-
institutional services would require care in a SNF3
ICF or ICF/MR facility, if such non-institutional
services were not available to thenf? Perhaps the
nost critical elenment of a state's waiver pro-posa
is the criteria and orocess for determ ning
whet her a potential recipient of honme and community-
based services would require institutionalization in
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D.

t he absence of such services. Qbviously, it is often
difficult to predict, on the basis of a client's

heal th or devel opnental status, famly history, etc.
who woul d require institutionalization if conmunity
services were unavailable. Yet, the state nust set
forth in its proposal a credible set of criteria for
maki ng such judgenents, as well as an objective
process for applying these criteria.

2 How and by whomw || such individual evaluations be
conduct ed and what assessnent instrunent will be
used? In one formor another, many state nental
retardati on agencies already use interdisciplinary
assessnment teans to determne the eligibility of
retarded clients for adm ssion to state-operated and
state supported day and residential services. Were
such teans exist, their functions m ght be expanded
and/or nodified to include the determ nation of
recipient eligibility for non-institutional services
under the waiver. In the state's waiver request, the
qual i fications of persons conducting such assessnents
nmust be spelled out and a copy of the current or pro
posed assessnent instrunment nust be attached.

3. Wiat steps will be taken to assure that proper records
of client assessnents and reassessnents are mai ntai ned
and nade avail able for review by HHS and GAO offici al s?
The state need not maintain such records itself, but
it must have policies to assure that they are main-
tained by licensed providers and made accessible to
state, HHS and GAO officials, upon request.

Inform ng Beneficiaries of Service Options

Beneficiaries determned to be likely to require SNF/ | CF-

| evel of care must be infornmed of the feasible alternatives
and given a choice as to which type of service--i.e., insti-
tutional or non-institutional--they wish to receive. This
requi renent, however, need not apply to beneficiaries for
whomthere is a reasonabl e expectation that the cost of hone
and conmuni ty-based services will be nore than the cost of
SNF or ICF-level care, if the state has indicated that such

i ndividuals will be excluded fromnon-institutional coverage
under its waiver program The state nmust explain inits

wai ver request how this requirement will be net. Under the
federal regulations, however, the state will not be obligated
to docunent that each beneficiary or his/her representative
has been informed of the choices avail able to them

State officials nust consider the follow ng questions in
deciding howto carry out its obligations to inform bene-
ficiaries of feasible long termcare service options, in
both institutional and non-institutional settings:
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1  How when and by whomw || beneficiaries (or their-
par ent s/ guardi an) be infornmed of their right to
choose between avail able institutional and non-
institutional service options. Sone states al ready
have statutory or regulatory requirenents that a
retarded client and/or his parents/guardian (or
other legally responsible relatives) nust partici
pate in the preparation of the individual program
plan. In such instances, it nay nmake | ogi cal sense
to link such beneficiary choices to the | PP process.
St ates where no such | egal requirenment exists, none
t hel ess, nay want to consider offering the benefi
ciary (or his parents/guardian) a choice of available
services as part of the individual program planning
process, as described in its waiver proposal.

2 Howwll the state fulfill this requirenment in the
case of clients without a responsible parent or
| egal guardi an, who either have been adjudi cated
i nconpetent or whose nental inpairnents raise serious
doubts regarding their capacity to understand the
choi ces and exercise inforned consent? Presunably,

in nost states, there will be a significant nunber
of retarded clients who fall into this category and,
therefore, state officials will have to devel op pl ans

for obtaining the inforned consent of such clients (or
their representative) before placing themin a non-
institutional service program under the waiver.

3. Wat steps will be taken to assure that beneficiaries
who are not offered the choice of home or conmunity-
based services are permtted to request a fair hearing,
in accordance with the provisions of 42 CFR Part 4313
Subpart E? Unless the reason for the denial is that
t he group of which the beneficiary is a part is not
included in the scope of the state's waiver program
a state nust provide a fair hearing to any beneficiary
or applicant who has been deni ed hone or conmunity-
based services, upon request.

Aver age Per Capita Expenditures

The state, in its waiver request, mnust provide assurances
t hat average per capita expenditures under the waiver, as
reasonably estimted by the state, will not exceed average
per capita expenditure wi thout the waiver. Under federal
regul ations, the term "average per capita expenditures" is
defined as aggregate Medicaid paynment for all long-term
care services furnished by the state, taking into account
the utilization of each type of service, divided by the
nunber of beneficiaries expected to receive such services.
These estinates nust cover each fiscal year during the

t hree year wai ver peri od.

21



In its waiver application, a state must furnish HCFA with
detailed information and data on anticipated per capita
expenditures, both with and without the requested waiver*;
it also must describe how these estimates were developed
and the factors employed in deriving them. More

spec fically, the state must base it calculations of
comparative average per capita cost, using the following
mathematical equation set forth in the regulations:

(A x B) + {C x D) (F x G) + (H X TI)
F + H F+H

Where:

A = the estimated number of beneficiaries who would
receive the level of care provided in a SNF, ICF
or ICF/MR under the

B = the estimated Medicaid payment per eligible user of
such institutional care under A.

C - the estimated number of beneficiaries who would
receive home and community-based services under
the waiver or other non-institutional alternative
services included under the state's Medic-aid plan

D = the estimated Medicaid payment per eligible user of
such home and community-based services under C

F = the estimated number of beneficiaries who would
likely receive the level of care provided in a
IcCF or ICF/MR in the absence of a waiver”

G = the estimated Medicaid payment per eligible user of
such institutional care under F.

H = the estimated number of beneficiaries who would
receive any of the non-institutional, long-term
care services otherwise provided under the state's
Medicaid plan as an alternative to institutional
care, in the absence of a waiver.

I = the estimated Medicaid payment per eligible user of
the non-institutional services referred to in H

* Note that a state is not required to include cost estimates
for acute health care services paid for through Medicaid on
behalf of participants in services provided under the waiver,
since HCFA has indicated that the inclusion of such estimates
"...would simply make the calculations more burdensome."

22



Chapter VI illustrates the use of this fornula for
estimati ng average per capita expenditures through
the application of two hypot hetical case exanpl es
(see pp. 39-60).

I n cal cul ati ng whet her average per capita expenditures
under the waiver are | ess than or greater than conparable
expendi tures without a waiver, state officials nust take
into consideration sonme of the foll ow ng questi ons:

1

Assuming that Title XI X reinbursenent 1S avail abl e
for hone and comrunity-based services d.efined in the
state's waiver proposal, what will be the inpact on
t he aggregate nunber of residents served in Mdicaid-
certified long termcare facilities (i.e., SNFs,

| CFs and | CF/ MRs) over the three year period of the
wai ver? Theoretically, the availability of Mdicaid
paynments for such non-institutional services shoul d
danpen demand for adm ssion to Title Xl X-certified
institutions. However, depending on a variety of
factors (e.g., past deinstitutionalization efforts,
availability of community service providers, etc.),
the specific effects in any given state may vary
fromslowing the rate of increase in the nunber of
Medi cai d-certified LTC beds to a significant decline
in the nunber of such beds. As suggested by the

hypot heti cal case exanples in Chapter VI, the antici
pated i npact of the waiver on the nunber of certified
institutional beds will be a major determ nent of the

scope of non-institutional services a state is able
to cover under its waiver program

Conversely, assumng that a waiver is NOI approved,
what will be the inpact on the aggregate nunber of
residents served in Medicaid-certified long term

care beds over the next three years? At |east on

a conparative basis, one would anticipate increased
demand for Medicaid-certified beds, if Title XI X

rei nbursenent is not avail able for honme and community-
based services. However, the actual rate of increase
will be influenced by nany factors. For exanple, a
state which suffers sharp reductions in support for
existing non-institutional community services (due to
cuts in state purchase-of -care dollars and/or
reductions in federal Title XX allotnents) m ght
reasonably project a nbre precipitous increase in
dermand for Title Xl X-certified institutional beds

t han anot her state which faces | ess severe budgetary
pressures (i.e., all other factors being equal).
Again, as illustrated in Chapter VI, a state's
estinates of growh in its institutionalized popul a-
tion (i.e., in SNFs, ICFs and ICF/ MRs) in the absence
of a waiver will have a nmjor bearing on the scope of
Title XI X-funded, non-institutional services it wll
be able to offer under its waiver program
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F. Annual |npact Report

The state nust give assurances that it will provide HCFA,
annually, with informati on on the inpact of the waiver, as
it affects the types and anount of services provided under
the state plan and the health and wel fare of beneficiaries.
Such i nformation nmust be consistent with a data collection
plan HCFA wi ||l pronulgate at a | ater date.

In order to neet its obligation to furnish HCFA with

annual information on the inpact of its waiver program a
state will have to det erni ne:

1 \What procedures and processes nust be established
to 'insure the collection of information required by
HCFA on the health and wel fare of beneficiaries
participating in non-institutional services offered
under the waiver and the actual per capita costs of
furni shing such services? Until HCFA issues its
data collection plan, it will not be possible for
participating states to devel op their own, internal
procedures. Nonetheless, in offering the required
assurances, a state should consider the general
processes and procedures that will be enployed to
collect, store and anal yze the necessary dat a.

2 \What obligations will be placed on direct providers
of non-institutional services under the waiver to
i nsure that necessary service, cost and client devel
opnental data are collected and howw ||l this data
be aggregated and reported to the federal governneyit?
Qoviously, it is inportant that eligible providers of
non-institutional services have a cl ear understandi ng
of their reporting obligations fromthe onset of the
program especially if they have not been held to the
same | evel of accountability in the past.

* * * * *

It should be clear fromthe discussion above that responsible
state officials will have to take nunerous factors into account
in responding to the statutory assurances required under Section
1915(c)s The aimof this chapter has been to outline sone of

the issues a state nmust consider in fornulating its response to
t hese assurances.
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Chapter I11

RECI PI ENT ELIGIBILITY

Participation in non-institutional services provided under a
state's home and conmunity-based wai ver programis prenised on
a dual test of eligibility. First, a potential recipient of
such services nust neet the state's econonmi c nmeans test for
Medicaid eligibility. And, second, the state nust deternine,

t hrough an obj ective assessnent of the client's needs, that he
or she would require placenent in an SNF, |ICF or |CF/ MR
facility if such Title Xl X-reinbursable, non-institutional
servi ces were unavail abl e.

A. Financial Eligibility

Under current Title XIX regul ations, states are permtted
to establish special, higher income and resource standards
governing the Medicaid eligibility of institutionalized
recipients than apply to individuals living at hone or in
ot her non-nedi cal settings (42 CFR 435.231). A state's
institutional incone eligibility |level, however, nay not
exceed 300 percent of the federal SSI community-based
payment standard (42 CFR 435.722 and 435.1005). Since the
present federal SSI paynent |evel for an individual is
$264. 70 per nonth (and $397.00 for a couple), this neans
that a state may set a nonthly inconme standard of up to
$794.10 for institutionalized adults (or $1191.00 for an
el i gi ble couple), after disregarding any incone not
countable in determning eligibility for SSI or optional
state suppl enentary paynents

Most states have elected to take advantage of this option to
set higher incone standards for institutional residents
However, in so doing, they have created a disincentive to

pl aci ng such clients back into community settings, since they
| ose Medicaid eligibility as soon as they are di scharged from
the institution. |In order to address this problem the new
regul ati ons (42 CFR 435.232) permt states to use the higher
institutional incone eligibility standard for aged, blind and
di sabl ed persons in the community who: (a) are not eligible
for SSI or state supplenental paynents because of their incone;
(b)" have incones below the institutional eligibility
standards specified in the state's Medicaid plan; (c) would be
eligible for Medicaid benefits if institutionalized; and (d)
wi Il receive honme and comrunity-based services under the

wai ver .

Low i nconme el derly persons, whose limted incone from
Social Security, private pensions and/or earnings push
them over the basic SSI neans test, are expected to be
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the principal beneficiaries of this regulatory change. But,
sone di sabl ed individuals also nay be affected—especially
adults disabled later in |life and devel opnental |y di sabl ed
children living with their natural famlies, when the

fam |y does not neet the state's AFDC neans test, but,
nonet hel ess, has |limted incone and resources. [N.B., in
nost instances, devel opnentally disabled adults will be
categorically eligible for SSI benefits, since, by federal

| aw, the incone and resources of their famly is not
"deened” to be available to them]

If a state elects to establish a higher incone eligibility
standard for Title Xl X-rei nbursabl e hone and conmuni t y- based
services under its waiver program (in accordance with the
provi sions of 42 CFR 435.232), it nust require all recipients
with income and resources above the categorical eligibility
standard to share in the cost of providing such services,
according to a fee schedul e established by the state Medicaid
agency. For purposes of determ ning the anmount to be deducted
froma state's paynent for home and community-based services,
in such instances, the regulations divide the states into two
categories—+.e., those which provide Medicaid to all SSI
beneficiaries (or to all SSI beneficiaries plus recipients of
state suppl enental benefits) and those with nore restrictive
Medicaid eligibility requirenents than SSI (42 CFR 435. 726

and 435. 735, respectively). 1In both cases, the nmethod for
cal cul ati ng the maxi mum anount all owed for naintai nance
expenses (i.e., in determning the benefi- <clary's share of

service costs) parallels the existing requirenents governi ng
institutional services (42 CFR 435.725 and 435. 733,
respectively).

In devel oping its waiver proposal, a state nmust consider the
followi ng questions related to the financial eligibility of
potential recipients of hone and community-based services :

1, Should higher- income eligibility criteria be estab-
Iished for recipients of home and comunity-based
servi ces under the proposed wai ver program as per-
mtted under Section 435.232 of HHS regul ations?
In nost states, the answer to this question will be
i nfluenced by the incone eligibility |level estab-
lished for institutionalized persons under the
state's existing Medicaid plan, the range of ser-
vices to be covered, and the type of waiver pro-
posal the state is planning to submt (i.e., a
wai ver request limted to eligible developnentally
di sabl ed clients versus an "unbrella" request for
all eligible aged, blind and di sabl ed recipients).
If a state, for exanple, has not established higher
income eligibility standards for institutionalized
beneficiaries, it may not do so for recipients of
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B.

honme and conmmunity-based services (unless it

si mul t aneously sets higher standards for insti-
tutionalized persons as well). Simlarly, a
state which intends to focus its Title Xl X-

rei mbursabl e comuni ty- based services primarily
on devel opnental ly disabled adults, may deci de
agai nst seeking a higher incone standard for

reci pients of services under its waiver program
since nost substantially disabled adults who are
likely to qualify for such services are already
SSI recipients and, thus, categorically eligible
for Medicaid benefits. Finally, all other
factors being equal, a state which plans to
submt an "unbrella" waiver proposal for the
aged, blind and di sabled probably will find it
nor e advant ageous to set a higher incone standard
for recipients, than a state which plans to limt
its proposed services to eligible devel opnmentally
di sabl ed beneficiaries. Elderly persons sinply
are nore likely to have incone from ot her sources
whi ch disqualify themfor SSI benefits.

Assum ng that a states does elect to establish

hi gher inconme eligibility standards for hone and
communi ty- based services under its waiver program what
type of fee schedul e shoul d be devel oped, in accordance
wth the provisions of 42 CFR 435. 726 or 435.735? As
i ndi cated above, a state nust establish a fee-schedul e
or cost-sharing arrangenent for hone and conmmunity-
based services, if it elects to extend eligibility to
persons who woul d not otherw se neet the SSI
eligibility test while living at hone or in an
alternative (non-nedical) comunity setting. In
devel opi ng such a schedule, state officials my

di sregard a reasonabl e anobunt of the beneficiary's

i ncome to cover basic maintenance, provided they stay
wthinthe [imts set by Section 435.726 (for states
covering all SSI beneficiaries) or 435.735 (for states
Wth nore restrictive requirenents than SSI).

Servi ce Needs

In addition to the inconme/resource test, a potential recip-
ient will be considered eligible for hone and community-
based services under a Section 1915 (c) waiver only after
the state has determ ned, through an individualized
assessnent of the person's long termcare needs, that he or
she would be likely to require care in a SNF, |ICF or |ICF/ MR
facility in the absence of the proposed non-institutional

services. As explained in Chapter 11, a state nust specify
in its waiver proposal the objective criteria that will be
used in maki ng such determ nations, the process through

whi ch individualized assessnent will be conducted and the

gualifications of personnel involved (see pp. 19-20).
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One other eligibility issue which state officials nust
consider is whether certain, otherw se qualified recip-
ients will be treated as ineligible for hone and

conmuni ty-based services under the state's waiver program
because simlar long termcare services offered by SNF,
|CF and ICF/ MR facilities would be | ess costly to provide.
If a state elects to refuse such services to any
recipient, it nust be prepared to defend this decision on
the grounds that it is reasonable to anticipate that the
cost of honme or community-based services for such

i ndi vi dual s woul d exceed the cost of the I evel of care
provided in a SNF, ICF or ICF/ MR facility. The rationale
underlying this provision is that the states should not be
forced to provide services to a Medicaid recipient at hone
or in another community-based setting when such services
could be provided as effectively and at | ess cost in a
Title XI X-certified institution.

Plan of Care

I Naccordance with Section 1915 (c) (1) of the Act, any hone
or comunity-based service provided to an eligible recipi ent
must be furnished in accordance with the terns of an

i ndi vidualized, witten plan of care. HHS regul ations
grant participating states broad discretion in designing
such plans of care and prescribing who is responsible for
devel oping them HCFA officials indicated that they
expect the plan of care to specify the nmedical and other

services the recipient will receive, their frequency, and
the type of provider who will be furnishing them Plans
of care are subject to the state's approval, in accordance

wth a process established by state officials. However,
the state's wai ver request nust include a description of
the qualifications of the individual (s) who will be
responsi bl e for devel oping the plans of care (see Chapter
Il for a discussion of issues to be considered by state
officials in devel oping a waiver request, pp. 19-20).
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Chapter 1V

REI MBURSABLE SERVI CES

Section 1915 (c) (4) (B) of the Act allows a state to cover the

foll owi ng types of services under its home and community- based
care wai ver program

® case managenent

® honemaker services

® hone heal th aides

® personal care

®adult day health services
habilitation services

® respite care

®"such other services... as the Secretary nay approve."

The statute, however,does not contain specific definitions of
t he above terns. Furthernore, in line with the Departnent's
basi ¢ phil osophy of giving the states maximum flexibility to
design and inplement their own waiver prograns, HHS officials
el ected not to include service definitions in the Cctober 1
regul ations. Instead, the states are required to define the
services they elect to cover in their waiver requests.

Despite the |lack of precise statutory and regul atory definitions
of reinbursable services, the legislative history of Section 1915
(c) offers sone insights into how Congress expects these ternms to
be interpreted. The explanations contained in the report of the
House Energy and Commerce Conmittee (H Rept. 97-158), the
conference report on the legislation (H Rept. 97-208) and the
preanmble to HHS's Cctober 1 regulations are sumari zed bel ow.

A Case Managenent

The House Committee's report, as well as the conference
report, describes case nanagenent as a system "...under which
responsibility for |ocating, coordinating and nonitoring |ong
termcare services in behalf of a recipient rests with a

defi ned person or agency." It also nakes clear the case
manager should "...be responsible for |ocating avail abl e
sources of help fromwthin the famly and the community, so
that the burden of care will not be exclusively borne by
formal health and social agencies" (p. 321-322, H Rept. 97-
158).

B Honemaker Services

The conference commttee's report indicates that Congress
intends the term "honmenmaker services" to be used in the
same manner as it is currently used under Title XX of the
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Social Security Act. The preanble to the Cctober 1 rul es goes
on to specify that such services consist of "...general
househol d activities (nmeal preparation and routine househol d
care) provided by a trai ned honenaker when the individual

regul arly responsible for these activities is tenporarily
absent or unable to manage the hone and care for hinself or

others in the honme." (p. 48533, Federal Register, Cctober 1,
1981.)

Home Heal th Ai des

The term "hone health aide services", the House report
explains, is currently defined in the Medicaid manual . |t
"...typically includes the performance of sinple procedures
such as the extension of therapy services, personal care,
anbul ati on and exerci se, househol d services essential to
health care at hone, assistance with nedications that are
ordinarily self-adm nistered, reporting changes in the
patient's condition and needs and conpl eting appropriate
records.” (pp. 48534, Federal Register', October 1, 1981.)

Personal Care

The term "personal care" al so has been a Medi cai d-reirabursable
service for a nunber of years and, as such, is defined in

exi sting reqgul ations (42 CFR 440.170(f)). For purposes of the
wai ver program HCFA has the same understanding of the term—
i.e., services furnished to a recipient in his or her hone
that are prescribed by a physician in accordance with the
recipient's plan of treatnent and provided by an individual
who is: (a) qualified; (b) supervised by a registered nurse;
and (c) not a nmenber of the recipient's famly. Thus, a state
may choose to furnish hone health aides and personal care
services under its existing state plan, w thout seeking a hone
and communi ty- based care waiver; or they nay seek a waiver to
provi de such services in a manner that departs fromthe
establ i shed regul atory definitions.

For exanple, let us assune that a state is desirous of
seeki ng rei nbursenent for personal care services rendered to
el igible devel opmental ly disabled clients residing in
specialized foster fam |y hones, but responsible officials
believed that it would be |less costly and nore effective to
pl ace caregivers under the supervision of a Qualified Mental
Ret ardati on Professional, rather than a regi stered nurse.
Then, it mght be advisable to seek reinbursenment for persona
care under its waiver program by including in

its request to HHS a full explanation of how such services
woul d be defined, organized and deli vered.
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Adult Day Health Services

The House Committee's report describes adult day health
services as enconpassing "...both health and social services
needed to insure the optimal functioning of the client..." It
al so nakes clear that such services nmay include "habilitation
services suitable for the care of the nmentally retarded and the
devel opnental | y di sabled" (p. 321, H Rept. 97-158). The
preanble to HHS s inplenmenting regul ati ons go on to suggest
that "...such care should be furnished for four or nore hours
per day on a regularly schedul ed basis, for one or nore days a
week in an outpatient setting" (p. 48534, Federal Register,

Cct ober 1, 1981).

The Departnment also indicates that, despite the general
statutory prohibition agai nst covering roomand board costs
under a Section 1915 (c) waiver, states may claim '

Medi cai d rei nbursenent for neals served as part of a
qualified adult day health program In explaining its
reasons for reaching this conclusion, the Departnment points
out that the House-Senate conferees indicated it was their
intent that the termbe interpreted in the sane manner as

it is currently used under the Title XX social services
program Federal Title XX policy has |ong considered neal s
as a reinbursable cost of providing an adult day health
service

Habi l i tati on Services

The conference comrittee on the reconciliation bill indicated
that habilitation services include "...both health and soci al
servi ces needed to insure optimal functioning of the nentally
retarded and the devel opnental |y di sabl ed" (p. 966, H Rept.
97-208).

Respite Care

The conference report describes respite care as short term
assi stance provided to individuals unable to care for them
sel ves due to the tenporary absence (or need for relief) of

t hose persons normally furnishing such care. It goes on to
indicate that these services nmay be furnished in the client's
hone or in an alternative facility approved by the state,
such as a foster honme, a hospital, a nursing hone or a
community residential facility.

Since Section 1915(c)(4)(B) specifically allows states to
cover respite care services under its waiver program HHS
has "...concluded that Congress intend [ed] to create an
exception to the general statutory prohibition against
[covering] room and board..." as a Medi cai d-rei nbursabl e
expense (p. 48534, Federal Register, Cctober 1, 1981).
Therefore, the Departnent's regulations permt a state to
claimrei nbursenent for respite care services under
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its waiver program including any room and board expendi -
tures resulting fromthe provision of such services out-
side a private residence.

O her Services

In addition to the nanmed services specified aboves the
statute permts a state to request coverage of other ser-
vices under its waiver program These services nay

i nclude, but are not necessarily limted to, nursing care,
nmedi cal equi pnent and supplies, physical and occupati onal
t herapy, speech pat hol ogy and audi ol ogy, and ni nor
adaptations to the hone. However, a state nust
denonstrate, to the satisfaction of the Secretary, that
such services will be a cost-effective elenent of its

wai ver program (i.e., their cost will not raise per capita
expendi tures for home and conmunity-based care to nore
than the conparable cost of institutional care), describe
the services in detail and provide HCFA with assurances
that the services are necessary to avoid institutionaliza-
tion.

fram ng a wai ver request, state officials nust take the
| owi ng questions into account:

What services should he included under the state's Section
1915 (c) waiver progranf? The decision regarding the types
and range of reinbursable services to offer under the
state's waiver programw |l be influenced by a nunber of
factors, including the state's fundanental progranmatic
obj ectives, perceived priority service gaps (especially

t hose nost likely to influence future demand for institu
tional services), the per capita costs of delivering such
services (conpared to available institutional service
options) and the real or potential availability of ser
vice providers. Thus, for exanple, other factors being
equal, a state which plans a significant reduction inits
Medi cai d-certified institutional population will probably
have a nore favorable per capita expenditure ratio than a
state which anticipates no reduction in its conbi ned SNF,
| CF and | CF/ MR popul ation; therefore, the former state

wll be in a nore advantageous position to include
additional non-institutional services in its waiver pro
gram (see Chapter VI for an illustration of this point).

Simlarly, if state officials view the availability of
daytime habilitative services as an essential prerequisite
to institutional avoidance, then it nakes sense to give

hi gher priority to this service in shaping the state's

wai ver program than other possible service options.

Shoul d the state choose to use generic or specialized

descriptors of the services that will he provided to
eligihle devel opnent ally disabled clients under its
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wai ver progran? To a |arge extent, the way services are
defined wll be affected by the type of waiver proposal a
state plans to submt. Thus, for exanple, if a state is
devel opi ng a wai ver request which is limted to eligible
MR/'DD clients, it may nmake sense to cover adult activity
services for severely/nultiply-handi capped persons under
the rubric of "habilitation services" (rather than "adult
day health services"), since, presumably, the nore
circunscri bed description will: (a) be |l ess subject to

| ater audit exceptions (i.e., on the grounds that
operational conponents of the service do not coincide with
t he general purposes of a health-related service); and (b)
m nimze pressure to open such services to other groups of
el derly and di sabl ed persons in need of various types of
dayti me programm ng.

On the other hand, if a state plans to submt an "unbrella"
wai ver request, covering non-institutional services to ai
eligible aged, blind and di sabl ed persons, then it usually

w Il nmake sense to enploy a service descriptor that is
sufficiently broad to enconpass services to varying sub-
populations. 1In this case, for exanple, it nay be

advant ageous to use the term"adult day health services" to
cover the various types of health and social service programns
that wll be available to aged, blind and disabled clients
who are at-risk of institutionalization. However, in
defining the service and describing the standards t hat
providers will be expected to neet, a state should permt
differentati on between the prograns avail able to specialized
sub-groups of the at-risk popul ation, where the service needs
of such groups so dictate. For exanple, in a day health
service for frail elderly clients it nay be appropriate to
require nore rigorous nursing surveillance and supervi sion
than would be the case in a simlar day programfor younger
devel opnental |y di sabled or chronically nentally ill persons.
By contrast, standards for devel op-nentally-oriented
progranmm ng in a day training setting for non-elderly,

devel opnental |y disabled or chronically nmentally ill clients
m ght be nore demanding than in a simlar programfor the
frail elderly. A state's service descriptors and standards
shoul d all ow for such accommmodati ons, even when the state
elects to provide simlar waiver services under a conmmon
title.

The aimof this chapter has been to outline the service choices
avai l able to a state and suggest sone of the factors which should
be taken into account in deciding which services to include in a
state's Section 1915 (c) waiver program Clearly, the selection
of the services to be provided is one of the npst critical
choices state officials rmust nake. Therefore, great care should
be exercised in the selection and description of non-institu-
tional services reinbursable under the waiver, as well as the
manner in which they will be delivered and nonitored.
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Chapter V

OTHER FEATURES OF THE WAIVER PROCESS

HHS regul ati ons do not contain detailed specifications regarding
the format and contents of a state's waiver request. But, they do
require a state to include certain specified information and
supportive docunentation. The purpose of this chapter is to
review the nmandated elenents of a state's waiver request, the
types of waivers that nay be requested, and the review and post-
approval nonitoring processes that will be enployed by the Health
Care Financing Adm nistration.

A. Contents and For nat

In keeping with HHS' s basic decision to grant the states

broad discretion in fornulating their waiver prograns, the
Cctober 1 reqgul ations place relatively few constraints on
the organi zati on and contents of a state's wai ver request,
provided it includes the follow ng informational elenents:

* A description of the services the state is planning to
of fer under its waiver program and assurances that such
services wll be provided only to eligible beneficiaries.

* A description of now the state will conply with the
statutory requirement that all services provided under
its waiver programare furnished in accordance with
witten, individualized care plans. 1In addition to
outlining the process by which such plans will be devel oped
and approved, a state nust list the qualifications of
i ndi viduals who will be responsible for preparing such
care pl ans.

» The six assurances discussed in Chapter |1

e Supportive docunentation describing: (1) the health and
wel fare safeguards the state will institute; (2) the
records and information that will be maintained to
assure the financial accountability of Medicaid funds; (3)

t he agency's plan for evaluating and reeval uating the
eligibility of potential recipients, including how and

by whom t hese evaluations will be conducted (including a
copy of the client evaluation instrunent to be used and an
i ndication of the witten records to be maintained); (5)
the agency's estimtes of per capita expenditures for
institutional and non-institutional services (based on
projected utilization rates and costs), both with and

wi t hout the requested waiver, wusing the formula specified
in Section 441.303(d) of HHS s regul ati ons (see Chapter |
for details).



A state may organi ze the above infornmation in any manner it
sees fit and include such other information and data in its
wai ver proposal as it feels is necessary to describe the

net hods and procedures to be used in delivering the specified
non-institutional services.

B. Types and Duration of Wivers

As enphasi zed t hroughout this report, the basic purpose of a
Section 1915 (c) waiver is to permt a state to provide hone
and communi ty-based services, not otherw se reinbursabl e under
a federal-state Medicaid plan, to Title Xl X-eligible elderly
and/ or di sabl ed persons who would require, care in a SNF, |CF
or ICF/MR facility if such non-institutional services were
unavail able to them

Initially, such waiver requests wll be approved for a three
year period and they nmay be extended for additional three
year periods, if the state so requests and HCFA finds that,
the state has conplied with the terns of the initial waiver
Shoul d HCFA determ ne that a state is not neeting the
assurances contained in its waiver request or any other
appl i cabl e wai ver requirenents, the state will be notified of
t hese findings and given an opportunity to rebut them at a
hearing. The waiver may be termnated if HCFA officials
determ ne, after the hearing, that the state is not in
conpliance. The preanble to the Cctober 1 rules nmakes it

cl ear that excessive costs (i.e., actual per capita expendi-
tures under the wai ver which exceed estinated, conparable
costs without the waiver) will be considered grounds for
termnating a state's waiver.

If a state wishes to voluntarily terminate its waiver before
the conpletion of the three-year period, it nmust submt a
witten request to HCFA stating its intent at |east 30 days
before the action is taken. Wether HCFA or the state

term nates the waiver, the state nust notify beneficiaries
receiving services under the waiver 30 days before ending
services. The state, however, is not required to offer
beneficiaries a hearing when a waiver is term nated.

States also may elect to restrict certain services to specified
categories of eligible clients in limted geographic |ocations,
instead of across the entire state. |If a state wishes to target
services in this manner (e.g., as part of a pilot project), it
must apply for a waiver of Medicaid provisions requiring that
services be made available to all needy Medicaid
beneficiaries statewi de. Such
targeting may involve either geographic restrictions on the
availability of services (in which case a waiver of Section
1902(a) (1) should be requested), limtations on the target
popul ation eligible for services (in which case a waiver of
Section 1902(a)(10) should be sought), or both. HCFA
officials suggest that states planning to submt a target
popul ati on-specific waiver request (i.e., one in which
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service eligibility will be limted to one segnent of the

el derly or disabled population at risk of institutionaliza-
tion) ask that the so-called conparability requirenents of
the statute (Section 1902(a) (10)) be waived for purposes of
Its honme and comunity- based services program

Finally, if a state intends to deny non-institutiona
services to certain otherwise eligible beneficiaries on the
grounds that it can reasonably be expected that such ser-
vices woul d cost nore than conparabl e services provided in
a SNF, ICF or ICF/MR facility, the state nust explain in
its waiver request how such determ nations will be nmade and
i nmpl enented. |In other words, a state nust be able to
denpnstrate that it has reasonabl e procedures for deter-

m ni ng which specific clients are likely to be nore costly
to care for in a honme or community-based setting than in an
institution.

HCFA' s Revi ew and Monitoring Procedures

When HCFA officials receive a state's waiver request, they
wll reviewits contents against the specifications con-
tained in the statute and the Departnent's inplenenting
regul ations to determ ne whether the request is approvable.
For exanple, the reasonabl eness of the state's per capita
expenditure estimates wll be exam ned, as wll the process
of evaluating and reeval uati ng whet her a beneficiary needs
the level of care provided in a SNF or ICF facility.

If ECFA finds the request inadequate, unrealistic, or not
cost-effective, it will returnit to the state for nore or
better information. |[If the additional information supplied by
the state fails to resolve the i nadequacies of the initial
proposal, HCFA wi |l deny the state's waiver request. State
wai ver requests will be reviewed jointly by HCFA regi onal and
central office personnel. As of this witing, the exact
distribution of review responsibility between the central

of fice and the regions has not been finalized.

Fromthe date of submttal of a waiver request, by |aw, HCFA
has ninety (90) days in which to approve it, disapprove it or
request additional information fromthe state. |f additional
information is requested, HCFA then has ninety (90) days from
the receipt of such infornmation to approve or disapprove the
request. |If federal officials fail to take action within the
specified tinmeframe, the request will be considered approved
(Section 1915(f)).

HCFA has prom sed to furnish states with techni cal assistance
on the devel opment of waiver proposals and on estinating per
capi ta expenditures, upon request. Such assistance ,
according to the preanble to the Cctober 1 regulations, m ght
range from furnishing informati on on successful case
management nodels to advice on the types of waivers and plan
changes to request.
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Once a Section 1915(c) waiver is approved, HCFA officials
are required to nonitor a state's inplenentation of its
home and community-based services programto assure that
all statutory and regul atory assurances and ot her require-
nments are nmet. To assist in this process, participating
states are obligated to furnish HCFA, annually, with infor-
mati on on the inpact of their waiver program including
data on the types and amount of services furnished under
the state's Medicaid plan and the health status and general
wel fare of beneficiaries receiving such non-institutional
services. This data nust be consistant with a uniformdata
coll ection plan currently being devel oped by HCFA

of ficials.

In preparing a waiver request, there are a nunber of critical
questions state officials nmust answer, incl uding:

1

Should the state submt a single, integrated waiver request.,
enbracing all Medicaid recipients who are at-risk of insti
tutionalization in a long termcare facility , or elect to
devel op separate proposals for identifiable subgroups
wthin the overall, Title XIX-eligible LTC popul ati on?

No doubt, there will be advantages and di sadvant ages
associ ated with each approach. For exanple, in nost states it
probably will take sonewhat |onger to develop a sound, well -

concei ved wai ver proposal for all elidible recipients, due to
the difficulties involved in preparing conmobn service
definitions, procedures and processes bridging the varied
service systenms currently responsible for neeting the needs of
frail elderly, nmentally ill, devel opnmentally disabled and
physi cal | y handi capped persons who may qualify for waiver
services. Also, single disability waiver requests offer a
state greater flexibility in nolding non-institutional services
to the uni que needs of the popul ation.

On the other hand, the submttal of separate wai ver proposals
could foster a lack of interaction between service systens
and, ultimately, inequities in the types and quality of non-
institutional services available to various subgroups wthin
the LTC population. 1In the long run, such differences will be
difficult to rationalize, on either programmtic or political
grounds. Furthernore, a single, integrated proposal may be
seen as nore advantageous to the state's broader fiscal and
programmati c i nterests.

What specialized waivers should a state request? To a

signi ficant extent, the types of waivers a state requests
(i.e., other than basic perm ssion to claimMedicaid

rei mbursenent for specified non-institutional services) wll
be dictated by the state's programmtic objectives. |If, for
exanple, a state intends to seek Title Xl X rei nbursenent under
t he wai ver for existing services across the state provided to
eligible aged, blind and/or disabled recipients,
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then it should not be necessary to request a waiver of

t he "statew deness" requirement (Section 1902(a)(1)).
However, there nay be nerit to asking for a statew deness
wai ver, if state officials are desirous of testing out a
new type of service, which is not generally avail able
across the state and can be nore effectively eval uated

t hrough a snall -scal ed denonstrati on project.

As noted above, any state which intends to limt available
services to a designated segnent of eligible beneficiaries
in need of long termcare should request a waiver of the
"conparability" requirenents (Section 1902(a) (10)). Thus,
for exanple, if a state plans to subnmt a waiver under which
non-institutional services will be focused exclusively on
eligible nentally retarded and ot her devel opnentally

di sabled clients, it should ask that the conparability

requi renents of Section 1902(a)(10) of the Act be wai ved.
Such a waiver, if it is approved by HCFA, will allow the
state to furnish such services to MR DD clients w thout
violating the general Medicaid principle that services nust
be equally available to all eligible beneficiaries who
require them Wile it mght be argued that a frail elderly
person is unlikely to benefit froma service program
specifically designed for the devel opnentally di sabl ed, HCFA
of ficials nonethel ess suggest that a "conparability" waiver
be requested in such instances to avoid any | ater

anbi guities.

To whom should a state submt its conpleted waiver request?
Wai ver requests should be submtted to the HHS regi ona
director or his/her designee. Even though central office
personnel plan to play an active role in review ng the
initial round of Section 1915 (c) wai ver requests, state

officials should work through responsi bl e personnel in the
regi onal HHS offi ce.

The central office staff of HCFA's Bureau of Program Policy
has met with regional office representatives to discuss
their responsibilities for review ng wai ver applications
and providing technical assistance. Witten instructions

wll be issued in the near future, according to HCFA/ BPP
of ficials.
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Chapter VI

HYPOTHETI CAL EXAMPLES OF A WWAI'VER REQUEST

| nt roducti on

Officials in both State A and State B are desirous of anal yzi ng
the feasibility of submtting a Section 1915 (c) wai ver request
in order to expand hone and comrunity-based service options for
its nentally retarded citizens who otherwi se would require

pl acement in Title XIX-certified long termcare facilities. In
both states, necessary data on client needs and service costs
have been assenbled to conplete an anal ysis of average per
capita expenditures for the I evel of care provided in SNF, |CF
or ICFH/MR facilities, with and without a waiver, as required
under Section 441.302(e) and 441.303(d) of HHS s interimfinal
regul ations. The purpose, of this analysis is to illustrate the
nmet hods used by responsible officials in State A and State B to
determ ne whether the planned expansion in Title Xl X support
for honme and conmunity-based services is pernissible under the
terns of EHS regul ati ons.

Gui di ng Assunptions

In both the case of State A and State B the foll owi ng assunp-
tions apply:

e Under existing state law, every nentally retarded
client served through a program operated or supported
by the state office of nmental retardati on—+ncl uding
all hone and comruni ty- based service progranms that
woul d be included under the state's waiver request—s
requi red to have an individualized program plan which
neets mni mum specifications set forth in state | aw
and regulation. State officials are prepared to
describe the existing | PP process, as it affects
nentally retarded clients, including the required
speci fications of such plans, the qualifications of
i ndi vi dual s devel oping IPPs and rel ated approval
procedures. The assunption is that the state's
existing I PP process will conply fully with the
requi rements of Section 441.301 (b) of HHS regul ati ons.

e« State officials are prepared to give witten assurances
t hat necessary saf eguards have been taken to protect the
health and wel fare of all Medicaid beneficiaries
recei ving services under the proposed waiver. In
addition, the State's proposal will define all appli-
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cabl e safeguards, specify how they will be devel oped
and inmpl emented, as well as how they satisfy the
statutory requirenents of Section 1915(c).

State officials are prepared to give assurances

that there will be adequate financial accountability
for all funds expended for services under the pro
posed wai ver, by both the state and responsible
provi der agencies. In particular, the state's
proposal will outline the applicable procedures to
assure accountability of funds, including provisions
for a clear audit trail

State officials have devel oped an objective process
for evaluating a Medicaid beneficiary's need for the
| evel of care provided in a SNF, ICF or |ICF/ MR
facility. The state is prepared to give HHS assur
ance that this assessnent process will be used to
determ ne the needs of all Medicaid recipients who
may require services provided under the proposed

wai ver. Furthernore, the state will include inits
wai ver request a copy of the witten assessnent -
instrunment (s) to be used, a description of the manner
i n which such eval uations and reeval uations will be
conduct ed and docunented, including an indication of
the qualifications of personnel responsible for con
ducting such assessnents. State officials do not
bel i eve that the individual assessnent process they
are prepared to describe in the state's waiver pro
posal will constitute a barrier to HHS approval.

Since the state's waiver request will be restricted to
specialized non-institutional services for Title X X-
eligible nentally retarded persons, state officials
wll include in their proposal a request that the
present statutory prohibition against differentiating
in the anobunt, scope and duration of services to any
sel ect ed Medi caid sub-group, contained in Section
1902(a) (10) of the Act, be waived.

The state's waiver request will provide assurances
t hat Medicaid beneficiaries who are not given the
choi ce of receiving hone or comrunity-based services
as an alternative to SNF, ICF or ICF/ MR services w |
be permtted to request a fair hearing, in accordance
with the provisions of 42 CFR Part 431, Subpart E.

State officials are prepared to provi de assurances
that all beneficiaries (or their representatives)
determned to be in need of SNF, ICF or ICF/ MR | evel
of care will be infornmed of the feasible alternatives
and given a choice regarding the types of services
(i.e., institutional vs. non-institutional) they w sh
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to receive. The state's waiver request wll spel
out how this requirenent will be net.

* The state is prepared to give assurances that it wll
furnish HHS officials with such information as the
Departnent may require on the inpact of the waiver in
regard to the types and amount of services provided and
the health and wel fare of beneficiaries. This
information will be presented in a format con-sistant
with HCFA s approved data collection plan

e The state's waiver request will include specific,
operational definitions of each non-institutional
service which will be made available to eligible
reci pi ents under the proposed home and community- based
services waiver. In the case of State A and State B,
such services will be limted to those explicitly

nmentioned in Section 1915 (c¢) of the Act and be defined
in a nmanner conpatible with Gongressional and regul a-
tory statenents of intent. As a consequence, state
officials feel confident that these definitions wll
not constitute a barrier to approval of the waiver
requests.

* Neither state currently covers non-institutional |ong
termcare services for the nentally retarded under its
Medi caid program (i.e., Title Xl X paynents on behal f of
retarded Medicaid recipients are linted to acute
heal t h/ medi cal care and institutional forns of |ong
termcare).

In summary, both State A and State B appear to neet all appli-
cable pre-conditions to qualifying for a Section 1915 (c) wai ver
with the possible, exception of the requirenent that average per
capita Medicaid expenditures after the waiver not exceed
conpar abl e average costs without the waiver. The remai nder of
this chapter sets forth contrasting sets of service datal/cost
assunptions reflecting the differing situations facing State A
and State B and then attenpts to calculate, using the

mat hemati cal fornmula contained in Section 441.303(d) of HHS' s
regul ati ons, whether either or both of the states can qualify
for a waiver.

C. State A

1. Service Data Assunptions. State A's primary notivation
for seeking a Section 1915 (c) waiver is to accelerate the
rate at which nentally retarded persons are placed out of
i nappropriate institutional settings. The follow ng para-
graphs describe the state's current situation and the pro-
jected inpact of the proposed waiver, should it be approved.
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Institutional Services. State A presently provides
institutional services to nmentally retarded persons
in three types of Medicaid-certified long termcare
facilities: state institutions for the retarded,
small I CF/ MR-certified community residences and
general skilled and internediate care facilities.

State Institutions. The total population in the
state's seven public residential facilities for the
nentally retarded has dropped fromover 7,800 in
1970 to 4,310 on June 30, 1981. However, net -

pl acement s have declined sharply over the past:

ei ghteen nonths, prinarily because the state |acks
a sufficient nunber of comunity residential and
daytine programmng alternatives for the severely
retarded, multi-handi capped residents who remain to
be placed. dient assessnment data on the present
resident population in state-operated facilities

i ndicates that 870, or slightly over 20 percent,
could benefit fromplacenent in the community, if

appropriate residential and daytinme services were
avai | abl e.

All existing beds in the seven public residential
facilities for the nentally retarded (total rated bed
capactiy of 4,350) are certified as eligible for

| CF/ MR rei nbursenent. However, despite the fact that
the state has expended in excess of $6 0 million over
t he past four years on capital renovation projects
designed to bring such facilities into conpliance with
federal environnmental and |ife safety requirenents,
there remains a total of 300 beds, spread over five
canpuses, which have nore than four residents to a
bedroom The state's current plans of correction for
these facilities project that these units will be
phased out of use by July, 1982, as a result of
popul ati on reductions. The state's capability of
achieving this goal, however, is currently in doubt
due to the recent drop in the net nonthly placenent
rate.

Community ICF/ MR Facilities. Currently, the state
has eight ICF/ MR-certified conmunity residences,
serving a total of 56 residents. Long range plans
call for establishing 60 additional facilities of

this type, capable of serving 420 severely retarded
clients. Approxinmately 300 of these additional
residents will be transferred fromstate institutions
or private SNF and | CF general facilities, while the
remai nder will be admitted directly fromthe community
(i.e., in order to avoid placenent in nore restrictive
residential settings, such as state institutions and
general SNF/ICF facilities). State officials hope to
open twenty such residences during the current fisca
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year, serving a total of 140 additional residents. One
of the najor obstacles to acconplishing this goal is the
| ack of adequate community support services, especially
daytine habilitative services (see discussion below). In
order to insure that the state neets its July, 19 8 2
popul ati on reduction goal in public ICH/ MR facilities,
state officials plan to give priority to placing current
institutional residents in newly established community

| CF/ MR facilities during FY 1982.

e Ceneral SNF and ICE Facilities. A recent statew de study
found that there are approxi mately 650 retarded
individuals residing in Title Xl X-certified skilled
nursing and general internediate care facilities (300 in
SNF's and 350 in ICF' s), at least half of whomrequire a
l'iving/programm ng setting in which they can receive
"active treatnent", geared to their devel opnental needs.*
Prelimnary estimates indicate that 125 of these SNF/ | CF
residents could benefit fromplacenent in a state-
operated residential facility, while the remaining 200
woul d be candi dates for transfer to conmunity
resi dences—+f a sufficient number of appropriate
facilities were avail abl e.

As fully certified beds in state-operated facilities
becone available, state officials plan to transfer
retarded residents in private SNF and | CF gener al
facilities to such state institutions. Such placenents,
however, will be contingent on a determ nation by an
interdisciplinary teamthat the habilitative services
appropriate to the client's assessed needs cannot be
effectively provided in a less restrictive residenti al
environnent. State officials estimte that approxinately
12 5 SNF and I CF general residents will be transferred to
state-operated | CF/ MR centers over a three year period.

b. Non-lInstitutional Services. Based on past experience with
community placenment prograns for the nentally retarded,
state officials recognize that it will be necessary to
adopt a dual strategy—actively devel oping alternative
conmuni ty-based residential and support prograns, on the
one hand, while sinultaneously taking steps to prevent
future placenents in institutional settings, whenever
possi ble. After extensive study, state nental retardation
and Medicaid officials have jointly concluded that over the
next three years the state should plan to reduce the
current population in the state's seven residential insti-
tutions by a total of 500 residents and reduce the nunber

* The remai ning residents are either in need of the constant
nmedi cal / nursi ng supervision and care offered by a skilled
nursing facility or are elderly retarded individuals whose
needs are simlar to those of other geriatric clients in
general ICF facilities.
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of inappropriately placed nursing honme residents by 200.
In order to achieve this goal, state officials calculate
that it will be necessary to request a Section 1915 (c)
wai ver authorizing the provision of the follow ng types
of non-institutional services to retarded clients who
woul d otherwi se require care in an | CF/ MR-certified
setting:

* Specialized Foster Fam|ly Cave. The state's existing
speci alized foster famly placenent programw || be
expanded to serve an additional 170 severely retarded,
mul ti - handi capped children, 120 of whomw || be trans-
ferred fromexisting state institutions and SNF/ | CF
facilities. An estinmated 50 clients will be placed in
such facilities during the current fiscal year (i.e., 40
fromstate institutions and 10 fromthe community). In
order to encourage foster famlies to assune respon-
sibility for difficult-to-place retarded children, the
state will certify such providers as vendors of personal
care servcies under Title XIX and pay them a speci al
nmonthly rate, cal culated on the basis of specialized care
service units specified as needed in the client's
i ndi vi dual program plan. No portion of the special Title
Xl X payment will be used to cover the cost of room and
board for such clients.

In order to insure appropriate supervision of the foster
famlies rendering such personal care services, the state
w |l request that the current regul atory requirenent
(under 42 CFR 440.170(f)) for nursing supervision be

wai ved and replaced with a stipulation that such services
be nonitored by a qualified nental retardation

pr of essional (see discussion of case manhagenent services
bel ow) .

e Habilitative Services in Non-Mdiaal Goup Hones. The
state will institute a special habilitative paynent rate
for the provision of designated services to nentally
retarded clients residing in non-nedical group homes.
This special rate will be an add-on to the facility's
basi ¢ paynent (consisting of the resident's SSI entitle-
nment and a state supplenental paynent). Only hones
serving eligible residents will be qualified to receive
such special Title XIX paynents and then only to the
extent that they render specified services to such
residents. Aclient's eligibility to have such speci al
Title XI X paynents nmade on his or her behalf wll be
based on a determnation that: (a) the resident is
Medi caid eligible and requires the type, range and
intensity of services offered by the facility; (b) in the
absence of the specialized habilitative services
covered under the Title XIX paynent the resident would
require placenent in a Title Xl X-certified institution;
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and (c) the average per diemcost of serving such resi-
dents in a group hone setting is less than the com
parabl e cost of care in other settings appropriate to
their needs. The anount of the Title Xl X paynent nade
on behalf of any eligible resident will be adjusted
according to the types and frequency of services the
facility is obligated to provide, in accordance with the
resident's needs as reflected in his/her individual
program plan. No portion of the special Title Xl X pay-
nment will be used to cover the cost of room and board
for such clients.

State officials estinate that a total of 400 additiona
residents would benefit froma group hone; environnment, if
such special Title Xl X paynents could be nmade on their
behal f. O this nunber 100 currently reside either in
state institutions or other Title Xl X-certified settings,
while the renainder live in non-nedical settings of various
kinds. Current estinmates; are that space for 80 such
clients could be created in group hones during the current
fiscal year—2 0 of whom would be transferred fromstate
institutions (and/or general SNF/ICF facilities) and the
remai nder from non-nedi cal settings.

Daytine Habilitative Services. |In order to acconpdate the
expanded nunber of severely and profoundly retarded, multi -
handi capped clients schedul ed, for placenent in a conmunity
living environnment and, at the sane tine, reduce pressure
for institutional placenents anong simlar clients who are
currently living wwth their famlies or in other non-

nedi cal settings, the state plans to certify sel ected
communi ty agencies as vendors of Title Xl X-rei nbursable
daytinme habilitative services for the nentally retarded.
Only Medicaid-eligible clients who are certified by an

I nterdisciplinary assessnent team as needi ng such services
will be eligible to participate. A client's need for Title
Xl X-rei mbursabl e daytine habilitative services will be
based on a determ nation that he or she: (a) neets al
eligibility requirenments for placenent in an | CF/ MR-
certified setting; (b) needs an intensive regi nen of
daytinme habilitative services geared to assisting hiniher

I n acquiring basic self-help and social coping skills; (c)
such services can be rendered to the client nore
effectively and at |less cost in a day habilitation program
than in an I CF/ MR-certified facility.

State officials estimate that a total of 400 program
slots will be required during the current fiscal year in
Title Xl X-rei nbursed day habilitation centers across the
state. By the end of the three year period, the nunber
of Medicaid-reinbursed clients in such settings is
expected to increase to 1,150. During the initia
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year of the program priority will be given to placing
formerly institutionalized adults into such day
habilitative prograns. It is estinmated that a total of
300 forner state institutional or SNF/ICF residents
wll be served in such day habilitation centers by the
end of the first year, while the remainder will have
resi ded in non-nedi cal settings.

e In-Honme Support/Training Services. State officials
plan to expand an existing state-supported pil ot
program whi ch offers training and i n-hone support
services to parents caring for severely inpaired,
devel opnental | y di sabl ed children. This expansion wll
be financed, in part, by matching existing state
dollars with federal Title XI X reinbursenents, in the
case of famlies who neet the state's Medicaid
financial eligibility test and are caring for eligible
devel opnental |y di sabled children within their hones.
No portion of this special Title Xl X paynent, however,
will be used to cover the cost of room and board for
such clients.

It is estimated that approximately 15 percent of famlies
currently participating in the pilot programare either
Medi caid eligible or would qualify for eligibility under
the state's present neans test. The total nunber of

fam lies assisted through this in-honme support program

wll be increased from 100 | ast year, to 200 by the end of
the current fiscal year and 350 by the end of the three
year period. In approximately 15 percent of all cases

(i.e., where the fanmly neets the state Medicaid neans
test), a portion of the costs of providing such in-hone
services will be matched by Title X X paynents.

The basic aimof the programw || be to reduce denand for
costly out -of -hone placenent in Title Xl X-certified and
other long termcare facilities. However, state officials
estimate that by the end of the fiscal year ten fanmlies
with children currently residing in Title Xl X-certified
facilities can be convinced to take their children back

hone, if such in-hone support services are nmade avail abl e
to them

* Respite Care. As another nethod of encouragi ng natural
and adoptive famlies to maintain their severely retarded,
mul ti - handi capped of fspring at hone, whenever possible,
state officials plan to expand existing respite care
services. Under the state's current program such
services are provided to an estimated 250 clients (100
adults and 150 children) annually, with a limt of fifteen
(15) days of respite per annum avail able to each
participating client/famly. The state plans to expand
the nunber of participating clients this year
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to 200 adults and 225 children and increase the maxi mum
famly all owance to 25 days, by seeking (under a Section
1915(c) waiver) Medicaid rei nbursenent for the cost of
furnishing respite care services to all eligible adult
clients, over 18 years of age, and children in Mdicaid-
eligible famlies (i.e., an estimted 15 percent of al
eligible famlies). By 1984, state officials estinate that
300 adult clients and 400 children wll be recipients of
respite care services, of whom 360 will be eligible for
Title XI X rei nbursenent under the state's Section 1915(c)
wai ver program

e Case Managenent. |In order to insure proper synchroni-
zation anong the daytine, residential and support ser-
vices rendered to the increased nunber of Title Xl X-
eligible retarded clients living in the community,
state officials plan to seek rei nbursenent for case
managenent services provided to Title Xl X-eligible
retarded clients who are participating in non-institu-
tional services funded through Medicaid. The cost of
such services will be pro-rated anong eligible and non-
eligible clients in a client coordinator's casel oad,
wth only those costs reasonably associated with the
provi sion of case managenent services rendered to Title
XIX, LTGclients billed to Medicaid,

State officials estimate that by the end of the current
fiscal year, reinbursenent for case nanagenent services
w || be sought on behalf of sone 400 Title Xl X-eligible
|l ong termcare clients living in the community and
recei ving Medicaid financed non-institutional services.
This nunber will growto 1,150 by the end of the three
year peri od.

Finally, state officials estinmate that if none of the above
steps are taken, the total nunber of residents in Title Xl X
certified institutions will increase at an average rate of
five percent per year over the three year period. This
calculation is based on an analysis of adm ssion trends in
public and private ICF/ MR, SNF and ICF facilities over the
past three years, a study of the current waiting list for

pl acenment in state institutions, and an antici pated increase
in demand for all types of out-of-hone care due to federal
and state reductions in support for social and habilitative
services (especially Title XX funding cuts). If state
officials are correct, failure to act would lead to a growth
in the number of ICF/ MR eligible residents in state
facilities (to 4,526 by Septenber 30, 1982 and 4, 990 by
Septenber 30, 1984). Simlarly, the nunber of retarded
residents in SNF's could be expected to increase to 315 by
the end of FY 1981-82 and 331 by FY 1983-84, whil e the nunber
of 1 CF-general residents would rise to 368 and 404,
respectively, over this sane period.
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At present, State A lacks sufficient certified bed capacity
inits state-operated nental retardation facilities to
accommpdat e the anti ci pated expansion in the popul ati on,
should its Section 1915(c) waiver request not be approved.
However, vacant units in two state nmental hospitals could
be converted—wi th only m nor capital renovations—to serve
t he expected overflow population, if such action proves
necessary. State officials view this option as a nmuch |ess
desirabl e course of action, both in terns of programmtic
and fiscal considerations; but they al so recognize the

I nportance of having a viable backup strategy.

Cost Estimates. Based on past experience, officials in
State A estinate that the average per diemcosts incurred
i n providing Medicaid-rei mbursable services to nentally
retarded person will be:

a. State-operated ICFH/ MR facilities: $85.00 per day,
per resident in FY 1981-82, increasing by 10 percent
per annumin both FY 1982-83 and FY 1983-84.

b. Privately operated skilled nursing facilities (only
those caring for retarded residents): $45.00 per day,
per resident, increasing by 10 percent in both FY
1982- 83 and FY 1983- 84.

c. Privately operated internediate care facilities (other
than | CF/ MR's, caring for mentally retarded residents):
$42. 00 per day, per resident, increasing by 10 percent
in both FY 1982-83 and FY 1983-84.

d |ICF/ MR-certified community residences: $65.00 per
day, per resident in FY 1981-82, increasing by 10
percent, per annumin both FY 1982-83 and FY 1983- 84.

e. Specialized foster famly care (Title Xl X personal
care paynments only): $10.00 per day, per resident
in FY 1981-82, increasing by 10 percent, per annum
in both FY 1982-83 and FY 1983-84.

f. Non-medical group honmes (Title XIX habilitative pay
nments only): $12.50 per day, per eligible resident,
i ncreasing by 10 percent, per annumin both FY 1982-83
and FY 1983-84.

g. In-hone services to famlies (Title XIX paynent rate
only): an average of $2,700 per annum per famly in
FY 1981-82, remmi ning stable over the three year
peri od.

h. Respite care (Title Xl X rei nbursable services only):
an average of $675 per client, per annumin FY 1981-82,
i ncreasing by 10 percent in both FY 1982-83 and FY
1983- 84.
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i. Case management (Title XIX reimbursable services

only): an average of $575 per client, per annum in FY
1981-82, increasing by 10 percent in both FY 1982-83 and
FY 1983-84.
All assumptions concerning average per capita costs and
levels of utilization in State A, both with and without the
proposed waiver, are summarized in the following table
Summary of Hypothetical Data on Section 1915(c)
Waiver Request of State A
ICF/MR ICF/MR ICF/GENERAL
9/30/82 COMMUNITY
W/W + | WO/Wi Ww/w WO/W W/W wo/w W/W WO/W
4,100 4,526 196 300 300 350 350
Aver, Per 476 150 315 175 368
$23,725 516,425| $16,425[$15,330 [$15,330
$37,540 | $28,707(%$28,707 | $19,874| 519,74
CASE GROUP HOME |SPECIALIZED | IN-HOME
RESPITE MANAGEMENT NON-MED. * FOSTER FAM. | SUPPORT
CARE™ SERVICES* HOMES * SERVICES*
W/W WO/W W/W WOo/W | wW/W WO/W |W/W  |WO/W |W/W WO/W
234 -0- 400 | —o— 30[-0- 50[—o— - ol
9/30/84 360 1,150 400(—p - 170(-0- 53|-p-
Aver. Per Annum 675 — $4,563 $3,650| — $2,700| ——
9/30/82 o
Aver. Per 817| — 69 $5,521 $4,417| — $2,700| —
9/30/84 6

*  Title XIX-reimbursable costs only. +
W/W—with waiver. ++ WO/W—without

waiver.
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Average Per Diem Cost Comparisons. Applying the mathe-
matical formula contained in Section 441.303(d) of HHS's
interim final regulations, it is possible to calculate
whether State A qualifies for a home and community -based
care waiver under the terms of Section 441.302 (e) of the
same rules {i.e., the average per capita fiscal year
expenditures under the waiver may not exceed the average per
capita expenditures for the level of care provided in a SNF,
ICF or ICF/MR that would have been incurred had the waiver
not been granted}.* The formula reads as follows:

F+H
Where:
A = the estimated number of beneficiaries who would
receive the level of care provided in art SKF, ICF or
ICF/MR under the waiver-

B = the estimated Medicaid payment per eligible Medicaid
user of such institutional care.

IMPORTANT NOTE: The calculations below are limited to the
first year of the proposed three year waiver period. There-
fore, it would be necessary to repeat the same procedures for
the second and third year in order to determine definitively
whether State A or State B qualifies for a waiver. To avoid
repetition the latter calculations are not included in this
paper. However, it seems fairly apparent, given all the data
assumptions, that the outcome of such calculations for years 2
and 3 would be the same as in year 1.

In addition, readers should note that the cost and service
utilization estimates used in this paper assume that all Title
X1X-reimbursed non-institutional services under the waiver
will be fully operational throughout the first year of the
waiver period. This assumption was made in order to simplify
the mathematics involved. Actually, one would expect that
such programs would be phased in over the course of the first
year and, thus, Medicaid reimbursements for such non-
institutional services would be less than suggested in this
paper. While the use of annualized figures will affect the
degree of Medicaid savings which can be anticipated during the
first year of the waiver period (i.e., as measured in
comparative average per capita expenditures), it should have
no impact on whether a state qualifies for a Section 1915(c)
waiver under the per capita cost criteria of the regulations.
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Esti
t he

t he estimated nunber of beneficiaries who woul d
recei ve home and conmunity-based services under the
wai ver or other non-institutional alternative
services included under the State pl an.

the estimated Title XI X paynent per eligible Medicaid
user of such honme and conmmunity- based services.

= the estimted nunber of beneficiaries who would

likely receive the level of care provided in an
SNF, ICF or ICFH/ MR in the absence of the waiver.

= the estimted Medicaid paynent per eligible Mdicaid

user of such institutional care.

the estimated nunber of beneficiaries who would
receive any of the non-institutional, |ong-term
care services otherw se provided under the state
plan as an alternative to institutional care.

t he estimated Medicaid paynent per eligible Medicaid
user of the non-institutional services referred to in
H

mat ed nunber of SNF, I CF and | CF/ MR beneficiaries under
wai ver tinmes the estinmted Medicaid paynent per recip-

i ent (AxB).

Esti mated nunber of ICF/ MR eligible residents in
state-operated facilities by Septenmber 30, 1982
(4, 310-300) = 4, 010.

Esti mat ed annual Medicaid rei nbursenent rate per
resident in state-operated ICF/ MR facilities ($85 x
365) = $31, 025.

Estimat ed nunber of Medicaid-eligible residents in
SNF facilities as of Septenber 30, 1982 = 300.

Esti mated annual Medicaid reinbursenment rate per
resident in SNFs ($45 x 365) = $16, 425.

Esti mated nunber of Medicaid-eligible residents in
| CF-general facilities, as of Septenber 30, 1982 = 350.

Esti mated annual Medicaid reinbursenent rate per res
dent in I CFgeneral facilities ($42 x 365) = $15, 330.

Esti mated nunber of Medicaid-eligible residents in

| CF/ MR-certified community residences, as of Septenber
30, 1982 = 196.

Esti mat ed annual Medicaid rei nbursenent rate per res
dent in ICF/MR-certified community residences ($65 x
365) = $23, 725.
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Thus, we can determine that A x B would equal the sum of

A B
4,010 x 531,G35 = $124,411,025
300 x 16,425 = 4,927,500
350 x 15,330 - 5,365,500
196 x 23,725 = 4,650,100
Total (A X B) - $139,354,125

Estimated number of beneficiaries receiving home and
community-based, services under the waiver or other non-
institutional services funded under the state Medicaid
plan tiroes the estimated Medicaid cost of providing such
services (C x D).

e Estimated number of Title X1lX-reimbursed clients
served in specialized foster family homes by
September 30, 1982 = 50.

Estimated average annual Medicaid reimbursement
rate per resident in specialized foster family
homes ($10 x 365) - 53,650.

Estimated number of Title Xl1lX-reimbursed clients

served in non-medical group homes as of September 30,
1982 =80.

Estimated average annual Medicaid reimbursement
rate per resident in non-medical group homes
($12.50 x 365) = $4,563-

Estimated number of Title XIX reimbursed clients
served through in-home support/family training
services to families as of September 30, 1982 = 30.

Estimated average annual Medicaid reimbursement

rate per recipient of in-home support/family training
services = $2,700.

Estimated number of Title X1X-reimbursed clients

receiving respite care services as of September 30,
1982 = 234.

Estimated average annual Medicaid reimbursement
rate per recipient of respite care services = $6 75.

Estimated number of Title X1X-reimbursed clients

receiving case management services as of September
30, 1982 = 400.

Estimated average annual Medicaid
reimbursement rate per recipient of case
management services = $575.
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Thus, we can determine that C x D would equal the sum of:

c D

50 SR .6K0 =8 182.500
80 X 4 ,563 - 365,040
30 X 2 700 = 81,000
23 X 675 = 157,950
40 X 575 = 230,000

Total (C x D) = $1,016,490

c. Estimated number of beneficiaries likely to receive SNF,
ICF or ICF/MR level of care in the absence of a waiver
Plus the estimated number of beneficiaries who would
receive any of the non-institutional, long term care
services otherwise provided under the state Medicaid plan
as an alternative to institutional care (F + H}.

e Estimated number of beneficiaries. in state-operated
ICF/MR's as of September 30, 1982 in the absence
of a waiver = 4,526.

e Estimated number cf beneficiaries in small community-
based ICF/MR's as of September 30, 1982 in the
absence of a waiver = 56.

B Estimated number of beneficiaries in ICF~general

facilities as of September 30, 1982 in the absence of
a waiver - 36 8.

e Estimated number of beneficiaries in SNF's as of
September 30, 19 3 2 in the absence of a waiver = 315.

* Estimated number of beneficiaries of Title XIX-
reimbursed group home, foster family home, in-home
support services, respite care and case management in
the absence of a waiver = 0.

Thus, we can determine that the sum of F + H equals:

F H
4526 + 0 =4 .526
56 + O 56
350 + O 350
300 + O - 300
Total F +H =& 72

Estimated number of beneficiaries likely to receive SNF/
ICF and ICF/MR level of care in the absence of waiver
times the estimated Medicaid payment per eligible user of
such institutional care (F x G)

Since the estimates for F are identical to those shown in
I-C-3 above, the product of F x G will equal the sum of:
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G
4,526 x 831,035 = $140,419,150

56 x 23,725 = 1,323,600

368 x 15,330 = 5,641,440

315 x 16,425 = 5 173,375
Total [F x G) = $152,563,065

e. Estimated number of beneficiaries who would receive
non-institutional long term care services otherwise
provided under the state Medicaid plan times the
estimated Medicaid payment per eligible user of such
services (H x I).

e Estimated number of beneficiaries of Title XIX-
reimbursed group home, foster family home, in-home
support services, respite care and case management in
the absence, of a waiver = 0.

e FEstimated Medicaid payment per eligible user of
such non-institutional services = 0.

Thus, we can determine that H x I equals the sum of:

I
15 x 0 =0
0 x 0 =0
0 P =0
0 0 =0
Total [E x I) =0
When we combine all of the above calculations in the
regulatory formula, we find that:
$139,354,125 + 1,016,490 $152,563,065 + 0
5232 — 5232
or $26,329 <
$29,159
In other words, State A's waiver request WOULD meet the
minimum condition for approval, contained in Section
441.302(e) of HHS's regulations.
D. State B

Service Data Assumptions. In contrast to State A,

State B has a relatively small, stable number of mentally
retarded persons in public and private institutions.
Several years ago, state officials made a major effort
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to reduce the nunber of residents in the state's two
public institutions and, as a result, the total

popul ation in these facilities was cut from525 to 310.
Al'l beds in these state-operated facilities are
presently certified for Medicaid rei nbursenment and
state officials anticipate no substantial change in the
resident population of either facility in the
foreseeabl e future.

As part of the state's deinstitutionalization thrust
during the late 1970's, a total of twelve, small
conmunity residences were devel oped and certified as

| CF/ MR providers. Presently, there facilities serve

a total of 96 residents. There are no current plans

to expand the nunber of comunity-based | CF/ MR
facilities. '

State B has fewretarded clients in either general ICF s
or SNF's. According to state officials, there are only
ten residents in SNF's and five in ICF s who have a

pri mary or secondary diagnosis of nental retardation.
The nost recent |evel of care data suggests that these
residents are appropriately placed.

The nmajor dilemma facing State B at the present noment
is that reductions in federal and state support for
daytine habilitative services are likely to elimnate
space for 200 of the 800 clients currently enrolled in
such service progranms. These sharp cutbacks are the
result of a twenty percent reduction in federal Title
XX social services aid—a mmjor funding source for
daytine habilitative services for the past ten years—
conbined with a five percent reduction in state
purchase of care dollars, the other primry funding
source for such centers.

Assessnment data on the popul ation served in day habili -
tation centers across the state suggests that at | east
300 clients neet the state's criteria for adm ssion to an
ICF/ MR facility. Alnpst all of these clients are
severely or profoundly retarded persons, between ages 19
and 55, who are enrolled in adult activities programs to
assist themin acquiring basic self-help and socia

coping skills.. If the nunber of programmng slots in
these centers is reduced by 200, state officials expect

t hat demand for out-of-honme placenents in Title Xl X-
certified facilities will increase next year by at | east
110 residents over the current adm ssion rate. However,
due to the lack of bed capacity in appropriate facilities
and the constraints on the state's Medicaid budget, there
is no way in which the state can acconmmobdate nore than
ten additional persons in ICF/ MR-certified space.
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Oficials in State B, therefore, are interested in
exploring whether it is possible, through a Section
1915(c) waiver, to certify selected day habilitation
centers as vendors of Medicai d-rei nbursabl e services on
behal f of clients who neet ICF/ MR | evel of care criteria
and are otherwise eligible for Title XI X benefits. Their
plan is to use the additional Title Xl X rei nbursenents
to replace revenues lost through Title XX and state
purchase of care cutbacks, thereby avoiding a reduction
in the current |evel of services offered through such
centers and danpeni ng demand for institutiona

pl acenent s.

Cost Estinates. Based on past experience, officials
in State B estimate that the average per diemcosts
incurred in providing Medicaid-rei nbursabl e services
to eligible nentally retarded person will be:

a. State-operated ICF/ MR facilities: $78.00 per day,
per resident in FY 1981-82, increasing by ten
percent, per annumin both FY 1982-83 and FY
1983- 84.

b. ICF/ MRcertified comunity residences: $62.00
per day, per resident in FY 1981-82, increasing
by ten percent, per annumin both FY 1982-83 and
FY 1983-84.

c. Privately-operated skilled nursing facilities (only
those serving nentally retarded clients) : $50.00
per day, per resident in FY 1981-82, increasing
by ten percent, per annumin both FY 1982-83 and
FY 1983- 84.

d. Privately-operated general internediate care
facilities (other than ICF/ MR's, serving nentally
retarded residents): $44.00 per day, per resident
in FY 1981-82, increasing by ten percent, per annum
in both FY 1982-83 and FY 1983-84.

e. Daytine habilitative services (Title Xl X paynent
rate only): $25.00 per day, per client in FY
1981- 82, increasing by ten percent, per annumin
both FY 1982-83 and FY 1983- 84.

Al'l assunptions concerning average per capita costs
and levels of utilization in State B, both with and
Wi t hout the proposed waiver, are sumari zed in the
followi ng table.
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Summary of Hypothetical Data on Section 1915(c)
Waiver Request of State B
1CF/MR ICF/MR SNF
STATE COMMUNTITY
W/W + WO/WH+| W/W WO/W W/W WO/
W
310 320 96 10 10
9/30/84 310 120 96 10 10
Average Per Annum ,470[$2 ,470] 522,630[522,630 [$18, 25 25
Cost 8 0 0
9/30/82
e
Average Per Annum $3 449 ,449| $27,382(527,382 [$22, 09 2 24
Cost 4
ICF/GENERAL DAY HABILITATIVE*
W/W WO/W W/W WO/W
9/30/ 2 3001 o=
82 5 5 300 -0-
9/30/ $16,060($16, 060 $6,500[ $6,500
84
Average Per Annum $19,433(519, 433 $7,965| $7,865
Cost
9/30/82

Average Per Annum
Cost
9/30/94

*  Title XIX-reimbursable costs only. +
W/W-—with waiver. ++ WO/W—without
waiver.
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Average Per Diem Cost Comparisons. Applying the mathe-
matical formula contained in Section 441.303(d) of HHS's
interim final regulations, it is possible to calculate
whether State B qualifies for a home and community-based
care waiver under the terms of Section 441.302 (e) of the
rules [see formula in section C above}.*

a. Estimated, number of SNF, ICF and ICF/MR beneficiaries

under the waiver times the estimated Medicaid payment
per recipient (A x 5)

A B
310 x $28,470 = $ 8,825,700
96 x 22,630 = 2,172,480
10 x 18,250 = 132,500
5 x 16,060 = 80, 300
Total [A x B) = $11,260,980

Estimated number of beneficiaries receiving;
community-based services under the waiver or other
non-institutional services funded under the state's
Medicaid plan times the estimated Medicaid cost of
providing such services (C x D).

C

300 x $6,500 = $1,950,000
Total (C x D) = $1,950",000

Estimated number of beneficiaries likely to receive
SNF, f.CF and ICF/MR .level of care in. the absence of a

would receive any of the non-institutional, long term care
services otherwise provided under the state's"

waiver plus the estimated number of Beneficiaries who

provided under the

state's
plan as an alternative to institutional
care
(F + H} .
H
320 + 0 = 320
% HH 0= 96
0 H+ 0= 10
5 + 0 = 5

Total (F+H)= 431

* See note concerning data assumptions on page 12,



d. Estimated number of beneficiaries likely to receive
ICF and ICF/MR level of care in the absence of a
waiver times the estimated Medicaid payment per eligible
user of such institutional care (F x G)

F G
320 x $23,470 S 9,110,400

96 x 22,630 = 2,172,480
10 x 18,250 = 132,500
5 x 16,060 = 30,300

Total (F x G) = $11,545,680

Estimated number of beneficiaries who will receive
non-Institutional long term care services otherwise
provided under the state Medicaid plan
times the estimated Medicaid payment per

eligible user of services (H x I).
is provides

0 x 0 =0

Total(H x I) - O

When "we combine all of the above calculations in the
regulatory formula, we find that:

$11,260,980 + $1,950,000 >, $11,545,680 + O

431 ~ 431
or $30,652
> $26,788
In other words, State B's waiver request WOULD HOT meet

the minimum condition for approval, contained in Section
'441.302 (e) of HHS's regulations.

Conclusion

The aim of this paper has been to illustrate, through the use
of two somewhat simplified hypothetical cases, the manner in
which states can calculate the feasibility of wvarious
strategies for employing the new Medicaid home and community-
base waiver authority, given the statutory prohibition
against HHS approval of waivers where average per capita
Medicaid expenditures under the waiver would exceed com-
parable expenditures i1if a waiver were not granted. Although
each proposed approach will have to be evaluated on its own
merits, as a general rule it seems clear (as shown in the
above examples) that a state will have a difficult time
demonstrating that its waiver request is approvable unless:
(a) it plans to include in the population eligible for Title
X1X-reimbursable non-institutional services a
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signi ficant nunmber of current recipients of Medicaid-certified
institutional services; and/or (b) it can offer convincing

evi dence that the nunber of residents in Title Xl X-certified
institutions will increase at a rate sufficient to offset the
added federal costs of non-institutional services contenplated
under its waiver request.

Even reasonably nodest changes in a state's wai ver proposal

can alter the outcone of the conparative per capita cost
equation. For exanple, if we assume that State B can docunent
to the satisfaction of HCFA officials that, in the absense of a
wai ver, sixty-five percent (rather than 9% of the increased
demand for I CF/ MR beds (or a total of 72 beds) would be net

t hrough the conversion of existing institutional space
(possibly in vacant or underutilized areas of an acute care or
mental hospital), then the state would qualify for a waiver
and woul d be able to finance the desired restoration of daytine
habilitative services through Title Xl X paynents.*

Conversely, if we assunme that State A projects a reduction in
its aggregate public institutional population of 50, rather
than 200, during the first year of the waiver and, in the
absence of a waiver, a growh rate of two, instead of five,
percent in its existing state institutional population (and no
grow h in the nunber of | CFgeneral and SNF residents), then
the state would not be eligible for a waiver, since average per
capita costs with the wai ver woul d exceed conparabl e costs

Wi t hout the waiver.

It. is also inportant to renenber that HCFA officials wll
review a state's performance under the waiver authority,,
based on annual reports subnmtted by the state. Thus, even
t hough a state may receive approval for a three year
waiver, if it fails to fulfill its obligations, the waiver
may be term nated by HCFA at any tine. For exanple, |let us
assune that by the end of the initial year of the waiver-
period, State A has been able to place a net total of only
35 retarded residents out of state-operated ICF/ MR facili -
ties (and none fromgeneral ICF s and SNF' s), but has
proceeded to qualify the nunber of retarded clients for
Title Xl X-rei nbursed non-institutional services specified
inits original waiver proposal (see Section G| above).
Under these circunstances, the state will be in danger of
having its waiver term nated by HCFA (in accordance with
Section 441.304(b) of the interimfinal regulations), on

t he grounds that average per capita costs under the waiver
exceed conparative costs w thout the waiver.

By their very nature, all of the exanples outlined in this
paper are specul ative and, thus, cannot serve as a substitute
for the actual planning process which nust take place in every
applicant state. However, they do tend to illustrate the
complex, multi-facited factors which nust be taken into
account in developing a sound, realistic waiver proposal.

* Assumi ng, of course, that the state nmet all other prerequisites
for approval of its waiver request.
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Chapter VII

|NITI'AL REACTI ON OF STATE MENTAL RETARDATI ON AGENCI ES

For a nunber of years, the National Association of State Mntal
Retardation Program Directors has advocat ed changes in

| egi slative and adm nistrative policies which would all ow
states to support comrunity services for nentally retarded and
ot her devel opnmental ly di sabl ed persons through the Medicaid
program As a result, Association |eaders were encouraged by
Congress' action in authorizing hone and comuni ty-based care
wai vers, under Section 2176 of the Owmibus Budget Recon-
ciliation Act of 1981 (P.L. 97-35).

The inclusion of this new waiver authority in the reconcil -
iation bill generated an immediate flurry of requests from
state nental retardation officials for additional infornmation.
Therefore, the NASMRPD staff decided to conduct a state-by-
state survey to determ ne the nunber of states which were

pl anning to submt Section 1915 (c) wai ver requests, as well as
t he basic thrust of such requests.

A.  Survey Met hodol ogy

On COctober 8, 1981, a one page questionnaire was sent to
all state nmental retardation directors, along with an

expl anat ory nenorandum a copy of HHS s COctober 1 regul a-
tions inplenmenting the home and communi ty- based care wai ver
authority, and a bulletin analyzing the contents of these
regulations. In addition to asking if the state planned to
submt a waiver request, the questionnaire elicited
information on: (a) whether the state's waiver request would
include non-institutional services for MDD clients; (b)

t he type of waiver request that would be submtted (i.e.

si ngl e-purpose or conbined); and (c) the types of non-
institutional services for which rei nbursenent woul d be
sought under the state's wai ver proposal (see Appendix C
for a copy of the questionnarie) . Respondents al so were
asked to supply the name of a contact person (see list in
Appendi x D) and indi cate whether they woul d be interested
in having one or npbre representatives attend a specia
hal f -day wor kshop on the waiver authority, if the
Association's staff organi zed such a session.

A follow-up request was sent to all non-respondi ng states on
Cctober 23. In addition, tel ephone calls were nmade to * a
few states which were especially late in returning their
survey questionnaires.
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Survey Fi ndi ngs

Compl et ed questionnaires were received fromfifty one
(51) jurisdictions, including forty-nine (49) states,

the District of Colunbia and Puerto Rico. |daho was
the only state which did not send in a response.

As indicated in Table A (see page 6 3), approxinately half
of the respondents (24) indicated that their state would
be submtting a waiver request. Twenty additional
respondents said a decision on this nmatter had not yet
been made in their state. Oficials fromonly five states
told us that there were no plans to submt a Section
1915(c) waiver request at this tine.

O the forty-one (41) states either planning to submt
wai ver requests or contenplating doing so, thirty-one

(31) reported that their state's request will include

coverage of community-based services for MY DD clients.

The remaining ten (10) states indicated that a decision
on this matter has not yet been reached.

At the tinme the survey was conducted, relatively few
states had deci ded whether to submt a conbi ned wai ver
request, involving services to all eligible Medicaid
beneficiaries with long termcare needs, or one or nore
separate requests, each of which would be limted to a
particul ar sub-set of LTC clients (such as the frai

el derly, the devel opnentally disabled or the chronically
mentally ill) . Twenty-five (25) of the forty-one (41)
states which responded to this question said that a
deci sion had not yet been reached; nine (9) respondents
indicated that their states would forward a conbi ned
wai ver proposal, while seven (7) reported that single-
pur pose requests would be submtted.

Twenty-six (26) states provided a prelimnary indication
of the services that they expect to cover under their
Section 1915(c) waiver progranms. Fourteen (14) additiona
states indicated that no deci sion had been nade regardi ng
the types of non-institutional services which would be
eligible for rei nbursenent.

O those respondents supplying informati on on the types of
services to be included, nost (18 out of 26) felt their
states woul d elect to cover five or nore of the seven
servi ce categories specified in Section 1915(c)(4)(B) of
the Act. The remaining eight states predicted that two to
four of these non-institutional services would be provided
under their state's waiver program
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The nost frequently nentioned types of covered services
were case nmanagenent and habilitation (25 out of 26
respondi ng states), followed closely by adult day health
and respite care (23 out of 26 responding states).
Personal care (18 states), honemaker services (17 states)
and hone health aides (14 states) were |less frequently
nmenti oned, but nonet hel ess were designated by a majority
of the respondi ng states.

Only seven (7) of the responding states indicated plans
to request approval of services not listed in the Act.
The only "other service" category to be listed nore than
once was "transportation”, which was nmentioned by two
states. Additional services included in the "other"
category were: occupational and physical therapy, speech
and hearing, mnor physical facility adaptations, neals
on wheel s, chore services and i ndependent |iving skills.

Finally, the vast mpjority of the responding states
expressed interest, in sending a representative to a speci al
wor kshop on the home and community-based wai ver authority.
Thirty-eight state directors indicated that one or nore

representatives fromtheir agency would attend such a
wor kshop.

I mpli cation of the Findings

Since the survey was conducted only a nonth and a half after
the signing of the budget reconciliation bill and the week
follow ng publication of HHS's inplenenting regul ations, the
vi ews expressed by the respondents, no doubt, are subject to
change. As state officials becone nore deeply imMmersed in

t he preparation of waiver proposals, they may find that

their initial perspectives need to be tenpered by the
realities of devel oping an approvabl e wai ver request. As a
result, the nunmber and types of waiver proposals ultimately
submtted by the states nmght be quite different than they
are envisioned at this early stage of the process.

Nonet hel ess, the fact that at |east half the states--and
possi bly nore—plan to subnmt waiver requests illustrates
the significant |evel of interest anong state nental
retardation officials in finding nore cost-effective nethods
of programm ng for nentally retarded and ot her

devel opnmental | y di sabl ed persons in non-institutional
settings. Another indication of the high |evel of interest
is the nunber of states willing to send representatives to
a special workshop on the waiver

authority, especially given the tight constraints many
states have placed on out-of-state travel in recent nonths.
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It is too early to predict the extent to which the
Section 1915 (c) waiver authority will help to offset
the institutional bias which has characterized Mdicaid
long termcare policy over the past decade. However,
the results of this brief state-by-state survey tend to
indicate the state nental retardation officials are

W lling to cooperate in this effort.

As an organi zation representing such officials, NASMRPD
plans to play a catalytic role in this process, by
facilitating comruni cati on anong states which are
preparing wai ver requests, seeking answers to inter-
state policy questions fromresponsi ble HCFA officials,
and generally nonitoring the states' attenpts to appro-
priately use the Section 1915(c) waiver authority. The
I ssuance of the present report is viewed by Association
| eaders as an initial step in this direction.
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PUBLIC LAW 97-35—AUG. 13, 1981

WAIVER TO PROVIDE HOME AND COMMUNITY -BASED SERVICESFOR
CERTAIN INDIVIDUALS

SEC. 2176. Section 1915 of the Social Security Act (added by section
2175 of this subtitle) is amended— . _ .

1) by inserting " (other than a waiver under subsection (c))" in
subsection (c) after "No waiver under this section”, and

(2) by redesignating subsections (c) and (d) as subsections %}I)
and (e{ respectively, and by inserting after subsection (b) the
following new subsection: . .

"(c)(I) The Secretary may by waiver provide that a State plan
approved under this part may include as 'medical assistance' under
such plan home or community-based services (other than room and
boardg) approved by the Secretary which are provided pursuant to a
written plan of care to individuals with respect to whom there has
been a determination that but for the provision of such services the
individuals would require the level of care provided in a skilled
nursing facility or intermediate care facility the cost of which could
be reimbursed under the State plan. . .

"(2) A waiver shall not be granted under this sub section unless the
State provides assurances satisfactory to the Secretary that—

"(A) necessary safequards (including adequate standards for
provider participation) have been taken to protect the health and
welfare of individuals provided services under the waiver and to
assure financial accountability for funds expended with respect
to such services; . _ S

"(B) the State will provide, with respect to individuals who are
entitled to medical assistance for skilled nursing facility or
intermediate care facility services under the State plan and who
may_ require such services, for an evaluation of the need for such
Services,

"(C) such individuals who are determined to be likely to
require the level of care provided in a skilled nursing facility or
intermediate care facility are informed of the feasible alterna -
tives, if available under the waiver, at the choice of such
individuals, to the provision of skilled nursing facility or inter -
mediate care facility services; . .

"(D) under such waiver the average per capita expenditure
estimated by the State in any fiscal year for medical assistance
provided with respect to such individuals does not exceed the
average per capita expenditure that the State reasonably esti -
mates would have been made in that fiscal year for expenditures
under the State plan for such individuals if the waiver had not
been %ranted; and _ .

"(E) the State will provide to the Secretary annually, consist-
ent with a data collection plan designed by the Secretary,
information on the impact of the waiver granted under this
subsection on the type and amount of medical assistance pro -
vided u?der the State plan and on the health and welfare of
recipients.



42 USC
1396a.

"&3) A waiver granted under this subsection may include
of the requirements of subsection (a)(1) (relating to statewide
subsection (a)(10) of section 1902. A waiver under this subsec
be for an initial term of three years and, upon the request of
shall be extended for additional three-year periods unless tl
tary determines that for the Rrewous three -year period tl
ances provided under paragraph (2) have not been met.

"(4) A waiver granted under this section may, consiste
paragraph (2)— o , ,

"(A) limit the individuals provided benefits under suc
to individuals with respect to whom the State has det
that there is a reasonable expectation that the am
medical assistance provided with respect to the individt
such waiver will not exceed the amount of such medic
ance provided for such individual if the waiver did not ar

"(B) provide medical assistance to individuals (to th
consistent with written plans of care, which are subje
approval of the State) for case management services
maker/home health aide services and personal care s
adult day health services, habilitation services, ressplte (
such other services requested by the State as the Secret
approve.”.

TIMELIMITATION FOR ACTION ON REQUESTS FOR PLAN AMEN
AND WAIVERS

SEC. 2177. ga) Section 1915 of the Social Security Act (8
section 2175 of this subtitle) is further amended by adding a
thereof the following new subsection:

"(f) A request to the Secretary from a State for a propos
plan or plan amendment or a waiver of a requirement of t
submitted by the State ﬁursuant to a provision of this title
deemed granted unless the Secretarx, within 90 days after th
its submission to the Secretary, either denies such request ir
or informs the State agency in writing with respect to any a
information which is needed in order to make a final deter
with respect to the request. After the date the Secretary recei
additional information, the request shall be deemed grante
the Secretary, within 90 days of such date, denies such rec

(b) The amendment made by this section shall become effe
davs after the date of the enactment of this Act.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 431,435,440,441

Medicaid Program; Home and
Community-Based Services AGENCY':
Hedlth Care Financing Administration
(HCFA), HHS. ACTION: Interim fina rule
with comment period.

SUMMARY : This rule amends current
Medicaid regulations to permit Statesto
offer, under a Secretarial waiver, awide
array of home and community-based
services that an individual may need in
order to avoid institutionalization.
Before enactment on August 13.1981, of
the Omnibus Budget Reconciliation Act
of 1981, little coverage under Medicaid
was available for noninstitutional long-
term care services. Conversely,
institutional long-term care services
represent a significant part of the
budgets of State Medicaid programs.

These regulations, which implement
section 2176 of Pub. L 97-35, alow
Federal payment for these
noninstitutional services, subject to
HCFA's approval of the States' requests
for waivers and to certain assurances
made by the States. Once granted,
waivers are in effect for 3 years and are
renewable. On an annual basis, the
States must report to HCFA on the
impact and effectiveness of the program.
EFFECTIVE DATES: October 1.1981. These
regulations are being published in final
for reasons described in the
Supplementary Information, below.
However, we will consider any written
comments mailed by December 30,1981
and will revise theregulations if
necessary.

Sections 441.300-441.305 of these
regulations contain reporting
requirements subject to the Paperwork
Reduction Act (Pub. L. 96-511) that have
not been approved by the Office of
Management and Budget. The reporting
isnot required until the Office of
Management and Budget approval has
been obtained. HCFA will publish a
notice in the Federal Register when
approval has been obtained, indicating
the effective date of the reporting.
ADDRESS: Address commentsin writing
to: Administrator, Department of Health
and Human Services, Health Care
Financing Administration, P.O. Box
17076, Batimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G Hubert H.
Humphrey Building, 200 Independence
Ave., SW., Washington, D.C., or to
Room 789, East High Rise Building, 6325

Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPP-
182-FC. Agencies and organizations are
requested to submit commentsin
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks after publication, in Room 309-G
of the Department's office at 200
Independence Ave.. S.W - Washington,
D.C. 20201 on Monday through Friday of
each week from 8:30 am. to 5:00 pan.
(202-245-7890).

Because of the large number of
comments we receive, we cannot
acknowledge or respond to them
individually. However, if asaresult of
comments, we believe that changes are
needed in these regulations, we will
publish the changes in the Federal
Register and respond to the commentsin
the preambl e of that document.

FOR FURTHER INFORMATION, CONTACT:
Robert Wren, (301) 594-9820.
SUPPLEMENTARY INFORMATION:

Background

Until Pub. L. 97-35, the Omnibus
Budget Reconciliation Act, was signed
on August 13,1981, the Medicaid
program provided little coverage for
long-term care servicesin a
noninstitutional setting, but offered full
or partial coverage for such carein an
institution. Even though only
approximately 6 percent of the elderly
reside in an institution, more than 40
percent of Medicaid expenditures was
for long-term institutional careinthe
most recent year for which data are
available.

The House Report accompanying the
House Omnibus Reconciliation Bill (H.
Rept. 97-158, p. 316) notes that it has
been estimated that a quarter of the
current nursing home population do not
need full-time, residential care. Many
elderly, disabled and chronically ill
persons live in institutions not for
medical reasons, but because of the
paucity of health and social services
available to them in their homes or
communities, and the individual's
inability to pay for those services or to
have them covered by Medicaid when
they do exist.

Assessment procedures required
under Medicaid to determine the need
for institutional care for the elderly and
disabled have not been adequate in
preventing avoidable admissions. Most
of the reviews occur after admission to
the long-term care facility, when it is
most difficult to discharge the resident
back to the community. In addition, the
reviews focus on medical conditions,
primarily, and not on social and other

factors that are often more critical in
determining the most suitable
placement.

Statutory Amendments

Section 2176 of Pub. L. 97-35 added
new provisions to the Social Security Act
to deal with the circumstances described
above, by inserting a new subsection
1915(c). (Section 1915 itself was added by
section 2175 of Pub. L. 97-35.) The
subsection authorizes the Secretary of
HHS to waive Medicaid statutory
limitationsin order to enable a State to
cover abroad array of home and
community-based services. All such
services must be furnished under an
individual written plan of care, and may
only be furnished to persons who would
otherwise require the level of care
provided in askilled nursing facility
(SNF) or intermediate care facility (ICF)
for which the cost could be reimbursed
under the State plan. The law provides
that the Secretary will not approve the
State's request for awaiver unlessthe
State provides satisfactory assurancesto
the Secretary that:

1. Necessary safequards (including
adequate standards for provider
participation] have been taken to
protect the health and welfare of
beneficiaries provided services under
the waiver and to assure financial
accountability for funds spent for the
services,

2 The State will provide for an
evaluation of the need for the inpatient
services for individuals who are entitled
to and who may require the level of care
provided in an SNF or ICF under the
State plan;

3 Any individualswho are
determined to be likely to require the
level of care provided in a SNF or ICF
areinformed of the feasible alternatives
available under the waiver, and are
given the choice of the inpatient services
or the alternative noninstitutional
Sservices,

4. The average per capita expenditure
estimated by the State in any fiscal year
for medical assistance provided to these
individuals does not exceed the average
per capita expenditure that the Slate
reasonably estimates would have been
made in that fiscal year for expenditures
under the State plan for these
individualsif the waiver had not been
granted; and

5. The State will provideto the
Secretary annually, consistent with a
data collection plan designed by the
Secretary, information on the impact of
the waiver on the type and amount of
medical assistance provided under the
State plan and on the health and
welfare
of its beneficiaries.
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Additionally, the law specifically
providesthat awaiver granted under
section 1915(c) may include a waiver of
the requirements of section 1902(a](1)
and (10) of the Social Security Act
Under section 1902(a)(l) of the Act, a
State plan for medical assistance must
be in effect throughout the State. Section
1902(a)(10), asamended by Pub. L. 97-35
of the Act, setsforth certain Medicaid
eligibility and service coverage
requirements. It requires the plan to
provide that services available to the
categorically needy beneficiary are not
less in amount duration and scope than
services available to the medically
needy and are equal in amount duration
and scope for all categorically needy
beneficiaries.

Waivers granted under section 1915(c)
of the Act shall be for aninitial term of
three years and, if requested by the
State, shall be extended for additional
three-year periods unless the Secretary
determinesthat for the previous three-
year period, the State did not meet the
assurances discussed above (in (1)
through (5)).

Section 1915(d), as added by section
2175 and redesignated as section 1915(€)
by section 2176 of Pub. L. 97-35.
provides that the Secretary shall monitor
the implementation of the waivers
granted to determine if the requirements
of the waivers are being met After
giving the State notice and an
opportunity for a hearing, the Secretary
shall terminate any waiversif
noncompliance has occurred.

Under the waiver, the State may
exclude those individuals for whom
there is a reasonable expectation that
home and community-based services
would be more expensive than Medicaid
servicesthe individual would otherwise
receive.

A waiver will allow a State to provide
Medicaid to individuals for such
Services as case management,
homemaker, home health aide, personal
care, adult day health, habitation, and
respite care, and other services
requested by the State and approved by
the Secretary. The services must be
consistent with plans of care, which are
subject to the State's approval.

Section 2177 of the Omnibus Budget
Reconciliation Act of 1981 also amends
the new section 1915 of the Social
Security Act. It adds a new subsection
(f) that affects subsection (c) aswell as
other parts of title XDC. Section 1915(f)
provides that a request from a State for
approval of a State plan amendment or
waiver, including a waiver request
under section 1915(c), shall be deemed
granted unless the Secretary, within 90
days after the date of its submission to
the Secretary, either deniesthe request

inwriting or informs the State in writing
of any additional information needed to
make the determination on the request
The request will be deemed granted 90
days after the receipt of the additional
information, unless the Secretary denies
the reguest inwriting within the 90 days.

Regulatory Provisions

The provisions of the new regulations
parallel the statute with clarifying or
implementing policy as discussed below.
The new regulations add anew §
440.180. defining home or community -
based services, to 42 CFR Part 440; anda
new Subpart G to Part 441, specifying
requirements for providing these
sarvices. They also add new $ § 435.232,
435.726, and 435.735 to the digibility
regulations, specifying new eligibility
provisionsthat allow Statesto cover
certain individuals who would otherwise
be institutionalized. The regulations also
make technical amendmentsto 5431.50,
Statewideness; 440.1, the basis and
purpose section of the regulations
defining Medicaid services; S 440.170(f).
Personal careservicesin arecipient's
home; and § 440.250, limitson
comparability of services.

The purpose of these regulationsisto
givethe States the maximum
opportunity for innovation in furnishing
noninstitutional services to beneficiaries,
with a mininmum of Federal regulation.
Basically, we will measure the States
proposals against the statutory
reguirements rather than against a
detailed additional set of Federal
guidelines or criteria. That is, we will
require the State requesting awaiver to
describe its proposal, to explain how it
satisfies the statutory requirements of
section 1915(c) and, with regard to some
specific requirements, to make
assurances that those requirements are
met. However, we are not generally
mandating how the States must establish
or implement their community care
programs.

Using our experience with
demonstration projects, which tested an
expanded range of noninstitutional
services, we will be able to offer
technical assistance to States interested
in requesting waivers. We can provide
the States with information, for
example, on successful procedures and
servicesfor acase management system
and home health aides. We can also
provide assistance to States that they
can use in developing their community
care programs and, in requesting
appropriate waivers and State plan
changes.

Note—Referencesin this document to "the
level of care provided in an ICF" include the
level of care furnished to beneficiariesin

ICFsfor the mentally retarded (ICF/MR) (42
CFR 440.150(0)).

A. Definition of Services

The regulations provide that home or
community-based servicesfor which a
waiver may be granted under this
provision may consist of the following
services (other than room and board):

1 Case management services.

2 Homemaker services.

3 Home health aide services.

4. Personal care services.

5. Adult day health services.

6. Habilitation services.

7. Respite care services.

8 Other services requested by the
State and approved by the Secretary.

We are not going to try to define these
termsin our regulation. Instead, we are
requiring that the States define themin
their waiver request The States thus
have broad discretion in determining the
nature of the servicesto be covered,
subject to the budgetary restraints
discussed below.

The following discussion of servicesis
presented solely for the purpose of
providing the States with suggestions on
how they might begin developing a
waiver proposal

1 "Case management* iscommonly
understood to be a system under which
responsibility for locating, coordinating
and monitoring a group of services rests
with a designated person or
organization. It was Congress view (H.
Rept. 97-158, p. 321) that the case
manager should be responsible for
locating available sources of help from
within the family and community so that
the burden of care will not be
exclusively borne by formal health and
social agencies. Thus, an "informal
network” of friends, relatives, churches,
etc., can be used wherever feasible to
strengthen the elderly or disabled
person'sties with hisor her own
community.

2 "Homemaker services" isnormally
viewed as consisting of general
household activities (meal preparation
and routine household care) provided by
atrained homemaker when the
individual regularly responsible for
these activitiesistemporarily absent or
unable to manage the home and care for
himself or othersin the home.

3 "Home health aide services" would
typically include the performance of
simple procedures such as the extension
of therapy services, personal care,
ambulation and exercise, household
services essential to health care at
home, assistance with medications that
are ordinarily self-administered,
reporting changesin the patient's
condition and needs, and completing
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appropriate records. (See 42 CFR
405.1227(a) and 440.70 for the Medicare
and current Medicaid provisions on
home health aides.)

4, "Personal care services' are
presently defined for the Medicaid
program in 42 CFR 440.170(0 as services
furnished to arecipient in hisor her
home that are prescribed by a physician
in accordance with the recipient's plan
of treatment and provided by an
individual who is—

(i) Qualified;

g i) Supervised by aregistered nurse;
an

(iii) Not a member of the recipient's
family.

States can furnish home health aide
and personal care services under their
State plan without seeking awaiver
under section 1915{ c}. However, they
can also seek such awaiver to provide
these services in a manner that departs
from these definitions.

5 "Adult day health services"' are
discussed in the legislative history as
encompassing "both health and social
services needed to insure the optimal
functioning of the client aswell as
habitation services suitable for the
care of the mentally retarded and the
developmentally disabled" (H. Rept 97-
158, p. 321). In our view, such care
should be furnished for four or more
hours per day on aregularly scheduled
basis, for one or more daysaweek in an
outpatient setting. We also believe that
meal s provided as a part of these
services could be covered. Although
section 1915(c.)(l) has ageneral
prohibition against the payment for
room and board, the Conference Report
(H. Rept. 97-208, p. 966) indicates that
Congress was aware of the manner in

which homemaker and adult day health
services are provided under title XX.
That statute contains asimilar
prohibition against payment for "room
and board". Thetitle XX regulations at
45 CFR 1396.1 define "board" as "three
meals aday or any other full nutritional
regimen". Under this definition, title XX
now pays for individual meals provided
as part of adult day health services. We
are adopting the title XX approach.
Accordingly, Federal financial
participation (FFP) will be available for
mealsthat are provided as a part of
adult day health services.

6. "Habilitation services" are
typically health and social services
needed to insure optimal functioning of
the mentally retarded or persons with
related conditions.

7. "Respite care"—The Conference
Report (H. Rept. 97-208, p. 966) states
that respite careis given to individuals
unable to care for themselvesand is
provided on a short term basis to the

individual because of the absence or
need for relief of those persons normally
providing the care. Respite care services
may be provided in the individual's home
or in afacility approved by the State
such as a hospital nursing home, foster
home or community residential facility.
As noted above, section 1915(c)(l) of the
Act precludes Federal payment for room
and board when furnished as ahome or
community-based service. However,
since the statute specifically authorizes
the provision of respite care, and the
Conference Report indicates that
Congress intended that respite care
include full-time, short-term institutional
care, which always under the Medicaid
program has included room and board,
we have concluded that Congressintends
to create an exception to the genera
statutory prohibition against room and
board. Accordingly, Federal fundswill be
available for respite care provided tinder
the waiver, including any room and board
that may result from furnishi ng respite
care outside a private residence. When
respite care isfurnished in a setting that
charges a"per diem" rate, the room and
board isconsidered part of the "per
diem" rate.

8. Other services—The State may also
request HCFA's approval to provide
other home and community-based
services not listed here. Such services
may include, for example, but not be
limited to, nursing care, medical
equipment and supplies, physical and
occupational therapy, speech pathology
and audiology, and minor physical
adaptations to the home. We will
approve these services and othersif the
State demonstrates in its waiver request
that they are cost-effective (i.e., their cost
would not raise the cost of home and
community-based care for the
beneficiaries to whom they are provided
to an amount greater than the cost of the
level of care provided in an SNF or 1CF),
describes the servicesin detail, and
assures HCFA that the services are
necessary to avoid institutionalization.

B. Content of Waiver Reguests

Requests for waivers must contain—

(1) The information as described
belowin C;

(2) The assurances discussed below in
D; and

(3) Therequired supporting
information discussed below In E.

Section 1915(c) describes this
provision asawaiver. We are
implementing it in that fashion.
Therefore, we are requiring that the
State submit supporting explanation and
documentation in the form of awaiver
request. If the State does not intend to
offer home and community-based

servicesto all individuals who would
otherwise likely require
institutionalization, it must also include a
request for awaiver of the requirements
of either section 1902(a)(1 or (10) of the
Social Security Act or both, if applicable.
If the State intends not to offer the home
or community -based services to
beneficiaries on the basis that it can
reasonably expect that the services
would cost more than the services the
beneficiaries would otherwise receive,
the State must also explain in its waiver
request how it will make and implement
such determinations.

C Walver Request Requirements

The waiver request must describe the
servicesthe State is offering under the
waiver and who iseligibleto receive
them. It must also state that the services
will only be furnished to those eligible
beneficiaries who, but for the provision
of the home and community-based
services, would require the level of care
provided in an ICF or SNF.

The request must indicate how the
statutory reguirements for a plan of care
will be met. The services provided a
beneficiary must be furnished under a
plan of carethat iswritten specifically
for that beneficiary. The State has
discretion in designing the plan of care
process and prescribing who writes
individual plans of care. Based on our
experience and that of the States, we
expect the plan of careto include the
medical and other servicesto be given,
their frequency, and the type of provider
to furnish them. Plans of care are subject
to the State's approval, and the State has
the discretion to set up its own approval
process. The waiver request must
include a description of the
qualifications of the individual or
individuals who will be responsible for
developing theindividual plan of care.

D. State Assurances

Section 1915(c) of the Act explicitly
requires that awaiver can be approved
only if the State provides us with
satisfactory assurances of the following:

1. Safeguar ds—T he State must assure
us that necessary safeguards have been
taken to protect the health and welfare
of the beneficiaries receiving the
services. Under the statute, these
saf eqguards must include adequate
standards for provider participation.
These regulations do not attempt to
define these safeguards or to prescribe
how they are to be developed. It isthe
State's responsibility to determine what
the necessary safeguards are, to define
them or specify how they will be
developed and implemented, and to
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explain how they satisfy the statute. If
the State has licensure or certification
requirementsfor any services (or for the
individuals who furnish these services)
provided under the waiver, it must assure
HCFA that the standardsin the licensure
or certification requirementswill be met.

The State must also assure us that it
will maintain, and require providers of
these servicesto maintain, financial
accountability for funds expended with
respect to these services. Again, itisthe
State's responsibility to inform us how it
will meet this requirement and, in
particular how it will assure that thereis
an audit trail for all State and Federal
funds.

2. Individual assessments—Services
under the waiver may be furnished only
to an individual who, but for these
services, would require the level of care
provided in an SNF or ICF. This doesnot
mean that the individual must be
receiving the level of care provided inan
SNF or ICF before receiving the
noninstitutional services. It means,
rather, that the individual, in the absence
of the noninstitutional services, would
requirethe level of care provided in an
SNF or ICF. Thus, the state must assure
us that, for each beneficiary
encompassed by the waiver, it will
provide an objective method for
evaluating the beneficiary's need for the
level of care provided in an SNF or ICF.

The new section requires the States to
provide for an evaluation of the need for
the level of care provided in an SNF or
I CF with respect to all individuals who
are entitled to medical assistance for
these services and who may require
these services. Section 1903(q) of the Act
reguires Fpecific recertification of the
need for institutional care with respect
to beneficiaries who are already
inpatients. Accordingly, under the
waiver, a State would not be required to
perform any further evaluation of those
inpatients, although it would, of course
be freeto do so. It would, however, be
required to perform an evaluation for all
beneficiaries or Medicaid applicants for
whom there is areasonable indication
that they might need the level of care
provided in an SNF or ICF in the near
future. In making this evaluation, the
level of care provided in an SNF or ICF,
as defined at 42 CFR 140.40 and 440.150
respectively, must be used. Other
factors, whether medical or not, may be
employed as the State deems
appropriate. The State, in its assurance,
must include a copy of the written
assessment instrument that will be used,
must describe how those assessments
will be made, and specify who has
responsibility for doing them.

The waiver request would have to
describe, for example, the party or parties
responsible for the assessment, what
factors they will use to evaluate and
reevaluate the recipient's need for the
level of care provided in an SNF or ICF,
and when evaluations and reval uations
will be made.

Our regulations require that the State
maintain written documentation of all
such evaluations and reevaluations. { The
State need not keep thedocumentation
itself but may arrange for the provider or
for another person or agency to keep it.)
The State must include in its waiver
request an explanation of how it will
satisfy thisrequirement. Congress clearly
intended that these services would be
made available only to individuals who
had been determined to need inpatient
SNF or | CF servicesin the absence of the
alternative noninstitutional services.
Therefore, we believe the maintenance of
documentation is necessary to insure an
audit trail and to enable us to determine
whether only those individuals who
would otherwise have required
institutionalization were being provided
theseservice?.

3. Informing beneficiaries of choice—
Beneficiaries determined to be likely to
require an SNF or ICF level of care must
be informed of the feasible alternatives
and given achoice as to which type of
servicesto receive. (Thiswould not
apply to beneficiaries for whom thereisa
reasonabl e expectation that the cost of
home and community-based services
would be more than the cost of SNF or
ICF care, if the State indicatesin its
waiver request that it will exclude these
individuals from coverage under the
waiver. See discussion in B above.) The
State must explain in its waiver request
how this requirement will be met and
assure usthat it will be met. We are not,
however, requiring that the State
document that each beneficiary (or hisor
her representative) has been so
informed. In the absence of information
to the contrary, we will accept the State's
assurance that it has been done.

The Congressional Conference
Committee, in itsreport on this
amendment (H. Rept. 97-208. p. 366)
emphasized that, while it is expected
that the existence of alternatives will
encourage the acceptance of community
care, theintegrity of patient choice must
be preserved. The determination of
which long-term care options are
feasiblein a particular case should be
based on the individual's needs, as
determined by an evaluation, and not on
short-term cost savings.

Aswith other services under
Medicaid, abeneficiary who is not given
the choice of home or community-based

services as an alternative to SNF or ICF
services may request afair hearing under
42 CFR Part 431, Subpart E, unlessthe
reason for the denial isthat the group of
which theindividual isapart isnot
included within the scope of the waiver
(see 42 CFR 4313220(b)). Since afinding
that home or community-based services
are not feasible in aparticular case
constitutes adenial of services covered
under a State's Medicaid plan, the
Medicaid statute (section 1902(a)(3))
requires that applicants and beneficiaries
be provided the procedural protections of
the Medicaid administrative hearing
process as described in 42 CFR Part 431.
Subpart E. 4. A verage per capita
expenditures.— Congress was concerned
that the total of all medical assistance for
services provided to individuals who
would qualify for home or community-
based care under the State plan not
exceed, on an average per capitabasis,
the total expenditures that would be
incurred for such individualsif home and
community-based services were not
available. Accordingly, the statute and
these regulations provide that the State,
in its walver request must assure us that
the average per capita expenditure under
the waiver does not exceed the average
per capita expenditure, as reasonably
estimated by the State, that would have
been made under the State plan had the
waiver not been granted. Congress
expected that this provision would assure
that aggregate costs will not be greater
than they would have been without these
Slg%rnative services. (H. Rept. 97-208, p.

Average per capita expenditures for
services for this purpose means the
aggregate Medicaid payment for all long-
term care services furnished (takinginto
account the utilization of each type of
service) divided by the number of
beneficiaries expected to receive
services. (We are excluding from these
calculations services other than long-
term care services, since they should be
unaffected by the waiver, and their
inclusion would simply make the
calculations more burdensome.) These
estimates must cover each fiscal year
during the 3-year term of the waiver. To
be granted approval by HCFA, the
estimates must be reasonable, based on
statistically sound and valid procedures,
and verifiable. To develop the required
assurances, the State will have to
develop estimates of the costs and
utilization for each type of service and
an estimate of the total population that
would likely receive these services. The
estimated average per capita
expenditures under the waiver is
obtained by multiplying (A) the
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estimated number of beneficiaries who
would receive the level of care provided
in an SNF or ICF under the waiver times
(B) the estimated Medicaid payment per
eligible Medicaid user of such care; and
adding that figure to the product of (C)
the estimated number of beneficiaries
who would receive home and
community-based services under the
waiver or other noninstitutional
alternative servicesincluded under the
State plan times 